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Signed releases or waivers of ligbility in sports and recregtiond activities are generdly referred to as
exculpatory agreementsin the law. Such agreements are contracts in which the participant agreesto
hold the provider of arecreationa opportunity free of any fault for acts of future negligence in exchange
for the opportunity to participate. Asaresult, these agreements are governed by the general principles
of contract law. One such principle holds that contracts of adhesion (i.e., those presented on a "teke it
or leaveit basis') are narrowly construed againgt the party which had exclusive control over the
language and terms of the agreement. Consequently, any ambiguity in agreements Sgned by participants
in recregtiond activities lessens the probability thet a court will enforce awaiver of liability when raised
as a defense to recregtiond injury liability.

Ambiguity which may threaten the enforceghility of awaiver of ligbility may arise when the rdlease
language is buried in a document serving one or more purposes unrelated to the excul patory agreement.

For example, an individuad sgnsa"Membership Application” agreeing to join ahedth club. The
gpplication contains release language buried on the back of the form. When the waiver of ligbility is
rased as adefense againg negligence lidbility for injuries sustained in the hedlth club, a court narrowly
condruing the language of the exculpatory agreement may very well find the document unclear,
ambiguous and, therefore, unenforceable.

To avoid such problems, it may be advisable to segregate release language to a completdy separate
"waiver of ligbility" form. If not a separate form, release language within a document serving other
unrelated purposes should be made clear, unequivoca and conspicuous through the use of alarger
bolder and/or deferent color typeface, or Smilar means. In addition, the document may be structured to
require the prospective participant to initial or 9gn the release of liability dlause separatdly. The
objectiveisto anticipate and discredit the inevitable chalenges to asgned waiver of liability form that
(2) the recreationa user did not know what he was signing and (2) he did not have an adequate
opportunity to read and understand the excul patory agreement.

The Paterek opinion described below illugtrates these points. Although the document at issue served a
purpose unrelated to awaiver of liability ( ateam rogter), the release language was gpparently clear and
congpicuous enough to satisfy the court in this particular instance.

This report of the Paterek decison appearsin Volume 8, number 2, of the Recreation and Parks Law
Reporter (RPLR). RPLR isaquarterly publication which describes recently reported state and federa
court decisions which address issues of recregtiond injury ligbility. For further information regarding a
subscription to RPLR, please consult the advertisement which accompanies this column or contact
NRPA.

Blinded by the Light

In the case of Paterek v. 6600 Ltd., 186 Mich.App. 445; 465 N.W.2d 342 (1990), plaintiff Daniel
Paterek "injured his knee while turning to catch afly bal during a softbal game™ The game was
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conducted on arecregationd field under the control of defendant 6600 Ltd., doing business as Liberty
Park of America. Paterek argued that the field was improperly maintained. Thetria court granted
summary judgment to 6600 Ltd. on the basis that Paterek had signed "an officia team roster and
contract which purported to release defendant from ligbility for injuries occurring on defendant's
premises.” Paterek apped ed.

As noted by the appeals court, Paterek had "printed his name on and signed a document entitled 1986
OFFICIAL TEAM ROSTER AND CONTRACT" prior to the start of the 1986 softball season. As
described by the appedls court, this document provided in pertinent part asfollows:

EACH OF US, THE UNDERSIGNED PLAY ERS, ACKNOWLEDGE, AGREE
AND UNDERSTAND THAT: ***

2. PLAYING SOFTBALL ISHAZARDOUS AND MAY RESULT IN INJURY;
AND

3. SLIDING ISDANGEROUS TO MY SELF AND OTHER PLAYERS; AND

4. OTHER ASPECTS OF SOFTBALL ARE DANGEROUS AND MAY
RESULT IN INJURY TOME OR OTHER PLAYERS; AND ***

FURTHER, EACH OF USAGREE THAT IN CONSIDERATION FOR
PERMISSION TO PLAY AT LIBERTY PARK OF AMERICA:

1.1 ASSUME ALL RISKS OF INJURY INCURRED OR SUFFERED WHILE ON
AND/OR UPON THE PREMISES OF LIBERTY PARK OF AMERICA; AND

2. | RELEASE AND AGREE NOT TO SUE LIBERTY PARK OF AMERICA, ITS
AGENTS, SERVANTS, ASSOCIATIONS, EMPLOYEES OR ANYONE
CONNECTED WITH LIBERTY PARK OF AMERICA FORANY CLAIM,
DAMAGES, COSTS OR CAUSE OF ACTION WHICH | HAVE OR MAY IN
THE FUTURE HAVE ASA RESULT OF INJURIES OR DAMAGES
SUSTAINED OR INCURRED WHILE ON AND/OR UPON THE PREMISES OF
LIBERTY PARK OF AMERICA; AND *** | HAVE READ THE ABOVE TERMS
OF THE CONTRACT, UNDERSTAND THEM AND AGREE TO ABIDE BY
THEM.

|, THE UNDERSIGNED PLAYER, ACKNOWLEDGE THAT | HAVE READ
AND UNDERSTAND THE ABOVE CONTRACT.

On gppedl, Paterek maintained that "at no time was it explained to him that the document was arelease
or waiver of hisrights"" Specificaly, Paterek claimed that "he was smply told that the document was an
officid team rogter which he had to sgn before playing in the softbdl leegue” As aresult, Paterek
contended that "there was an issue of materia fact as to whether the nature of the document which he
signed was misrepresented as aroster, as opposed to arelease.”

As noted by the appedls court, "it is not contrary to this state's public policy for a party to contract
againg liability for damages caused by ordinary negligence.” Further, the appeals court stated that the
following principles of contract law would govern the vdidity of waiver of ligbility agreement.
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Aswith other contracts, the vaidity of a contract of release turns on the intent of the
parties. To bevalid, ardease must be farly and knowingly made. A releaseisnot
fairly made and isinvdid if 1) the releasor was dazed, in shock, or under the influence of
drugs, 2) the nature of the instrument was misrepresented, or 3) there was other
fraudulent or overreaching conduct.

Applying these principles to the facts of this case, the gppeals court found that the release contract a
issue had not been misrepresented or obtained through fraud.

We believe, however, that Paterek has misconstrued the meaning of "misrepresent” in
this context. A fair reading of the cases... which have addressed the vaidity of releases
leads to the conclusion that to warrant rescission or invaidation of a contract of release,
amisrepresentation must be made with the intent to midead or deceive. In the ingtant
case, none of the documentary evidence available to the trid court raised a reasonable
inference that 600 Ltd. or its agents intentionaly or fraudulently misrepresented the
nature of the roster/contract. At the most, the document may have been innocently
misrepresented, which would not have been sufficient to invaidate the release.
Therefore, there was no genuine issue of materiad fact and Paterek's claim was barred
by the release.

In addition, the gppeds found their conclusion was supported by the generdly accepted principle that
"one who sgns a contract cannot seek to invalidate it on the basis that he or she did not read it or
thought thet its terms were different, absent a showing of fraud or mutual mistake."

Failure to read a contract document provides a ground for rescission only where the
failure was not induced by carelessness done, but instead was induced by some
dratagem, trick or artifice by the parties seeking to enforce the contract. Thisprinciple
isdirectly gpplicable to the facts of this case, where Paterek admitsto signing the
release contract, but claims that he was not aware of the terms of the document...

[T]he release contract... contain[s] aplain and clear statement, directly before the
sgnature lines, stating that the player acknowledged reading and understanding the
contract.

The appedls court further rgjected Paterek’'s argument that “the release contract was somehow
invaidated by anotice on the officia scoresheet Sating that the field had been ingpected by the umpire
and was playable."

The scoresheet was not part of the release agreement and has no bearing on the vdidity
of the rdease. We aso note that the scoresheet contained an additionad liability
disclamer.

Findly, the appeals court considered Paterek’'s argument that "the release was

invaid for lack of consderation." For acontract to be vaid, there must be "consderation”, i.e, a
mutua exchange of performance or promisesto perform. In this Situation, the appeals court found
sufficient consderation to sustain the validity of the waiver contract between Paterek and 6600 Ltd.
Specificaly, Paterek agreed to forego any claim againgt 6600 Ltd. for future negligence in exchange for
6600 Ltd. providing Paterek the opportunity to play softbal on 6600 Ltd.'sfield.
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Defendant's agreement to alow Paterek to play softbal onitsfield was adequate
consderation because it was 1) alegd detriment 2) which induced Paterek's promise
to release 6600 Ltd. from liability, and 3) promise to release defendant from liability
induced defendant to suffer the detriment.

The apped s court, therefore, affirmed the judgment of the tria court which found the waiver agreement
sgned by Paterek barred his negligence claim againgt favor of defendant 6600 Ltd. for improper
maintenance of its balfidd.
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