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The Americans with Disgbilities Act (ADA) provides comprehensive civil rights protection to individuas
with disabilitiesin the areas of employment, public accommodations, State and loca government
services, and telecommunications. In pertinent part, Title 11 of the ADA mandates "nondiscrimination on
the bagis of disability in sate and locad government sarvices,”" including public park and recregtion
facilities and programs. The Judtice Department has issued federa regulationsimplementing Title Il of
the ADA, effective January 26, 1992 (28 CFR Part 35). Asnoted in these regulations, most
government services, including public park and recreation agencies, were aready subject to the
nondiscrimination mandates of the ADA.

Mot programs and activities of State and loca governments are recipients of Federa
financid assstance from one or more Federa funding agencies and, therefore, are
aready covered by section 504 of the Rehabilitation Act of 1973, as amended (29
U.S.C. 794) ("section 504"), which prohibits discrimination on the basis of handicap in
federaly asssted programs and activities.

As noted in the Ander son decision described below, individuas with disabilities must be provided equd
access to recreation facilities, programs and services, unless such participation poses a "direct threat” to
the hedlth and safety of others. Within the context of the ADA, "direct threat” isa"sgnificant risk to the
hedlth or safety of others that cannot be eliminated by a modification of policies, practices, or
procedures, or by the provison of auxiliary aids or services."

Although persons with disabilities are generdly entitled to the protection of this part,
person who poses a significant risk to others will not be "qudified,” if reasonable
modifications to the public entity's policies, practices, or procedures will not diminate
that risk.

On the other hand, an agency's determination that an individua "poses adirect threet hedlth or safety
may not be based on stereotypes about effects of particular disability." The Anderson opinion
described herein provides an example of suchiillega discrimination, based upon unfounded safety
concerns and perceived limitations of an individud in awhedchar.

Don't Let Me Down

In the case of Anderson v. Little League Baseball, Inc., 794 F.Supp. 342 (Digt. Ariz. 1992), plaintiff
Lawrence Anderson dleged that the defendant Little League Baseball, Inc. violated the Americans with
Disahilities Act (ADA) by adopting the following policy regarding "base coaching™:
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[C]oach inwhed chair may coach from the dugout, but cannot be in the coachers box.
Little League must consder the safety of the youth playing the game, and they should
not have the added concern of avoiding acollison with awhed chair during their
participation in the game.

In his complaint, Anderson aleged that Little League Inc. "adopted this policy to prevent him from
participating on the basebd| field during the 1991 season-end tournament.” The facts of the case were
asfallows

Anderson, who is confined to awhedchair due to aspina cord injury, has coached
Little League Baseball for the past three years as an on-field base coach...  According
to Anderson, the local Little League refused to enforce Little League, Inc.'s policy.
Anderson's team was diminated early from the 1991 tournament. Little League, Inc.
did not actively pursue the policy at that time.  Theregfter, the State Didtrict
Adminigtrators of Little League voted to oppose the policy and seek itsreversd, and
Digrict Administrator Mike Kayes urged Little League, Inc. to reconsider the palicy.
Other persons associated with Little League aso encouraged Little League, Inc. to
recongder the policy.

Throughout the course of the 1991-1992 regular season, the local Little League refused
to enforce the policy banning whee chairs from the coachers box and alowed Anderson
to continue serving as an on-field base coach. Recently, Anderson complains, Little
League, Inc. has attempted to require local Little League officias to exclude Anderson
from the fidd by threatening revocation of charters and tournament privileges. Little
League, Inc.'s recent actions have led Anderson to believe that Little League, Inc. will
not alow him to coach on the field during the 1992 seasontend tournament which
beginson July 8, 1992. Anderson was sdlected to coach the All-Star team in the
tournament. Moreover, Anderson is concerned thet Little League, Inc. will atempt to
prevent him from coaching on the field next year.

Anderson asked the federd didtrict court to prohibit "Little League, Inc. from preventing him from
participating fully, coaching on the fidld, or otherwise being involved to the full extent of his
responghilities as coach.” 1n addition, Anderson requested that the federa court enjoin Little League,
Inc. "from intimidating or threatening players, parents of players, coaches, officias, umpires, or other
personsinvolved in Little League Basebdl and from attempting to induce them to boycott games
because of Anderson's participation.”

Nowhere Man

Enacted on July 26, 1990, the federal digtrict court described the " Americans with Disghilities Act” as
follows
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In passing the Act, Congress recognized that one or more physica or mental  disabilities
affect more than 43,000,000 Americans whom society has tended to isolate and
segregate because of their disabilities. See 42 U.S.C. § 12101(a)(1) and (2). Such
discrimination exigts in the areas of employment, housing, public accommodations,
education, trangportation, communication, recregtion, indtitutionalization, hedth services,
voting, and accessto public services. 42 U.S.C. § 12101(a)(3). Disabled individuals
experience nat only outright intentiona excluson, but aso the discriminatory effects of
architectural, transportation, and communication barriers, overprotective rules and
palicies, failure to make modification to exiging facilitiesand practices, and relegation
to lesser services, programs, activities, benefits, jobs, or other opportunities. 42
U.S.C. § 12101(a)(5).

In addition, the federd digtrict court noted that the ADA, specificaly " Subchapter 111--Public
Accommodations and Services Operated by Private Entities, which became effective on January 26,
1992," provided as follows:

No individud shdl be discriminated againgt on the basis of disability in the full and equa
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations
of any place of public accommodation by any person who owns, leases (or leases to),
or operates a place of public accommodation. 42 U.S.C. § 12182(a).

Theterm "public accommodation” includes any gymnasum, hedlth spa, bowling dley,
golf course, or other place of exercise or recreation which affects interstate commerce.

42 U.S.C. § 12181(7)(L).

The court further cited the following legidative higtory of the ADA indicating Congress intent to ensure
"full participation in and access to al agpects society” for individuas with disabilities

Many disabled people lead isolated lives and do not frequent places of public
accommodeation. The extent of nonparticipation of individuas with disabilitiesin socid
and recregtiond activitiesisdarming. The United States Attorney Generd has sated
that we must bring Americans with disabilities into the mainsream of society.

In this particular instance, Anderson aleged that "public accommodation™ within the context of the ADA
"included Little League Basebdl and its games.” Specificaly, Anderson contended that Little League,
Inc. was "subject to the provisions of the Americans with Disabilities Act because they 'own, lease (or
lease to), or operate a place of public accommodation’ within the meaning of the Act.”

| Don't Want to Spoil the Party

"Despite its prohibition againgt discrimination in public accommodations,” the federd ditrict court
acknowledged that Subchapter 111 of the ADA provided the following exception for participation which
poses a "direct threat" to the health or safety of others
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Nothing in this subchepter shdl require an entity to permit an individua to participate in
or benefit from the goods, services, facilities, privileges, advantages and
accommodations of such entity where such individua poses a direct threet to the hedth
or safety of others. Theterm "direct threet” means a significant risk to the hedth or
safety of othersthat cannot be eiminated by a modification of policies, practices, or
procedures or by the provision of auxiliary aids or services. 42 U.S.C. § 12182(b)(3).

The specific issue, therefore, was "whether an individua, such as Anderson, poses adirect threat to the
hedlth or safety of others' under the circumstances of this case. According to the federd digtrict court,
federa regulations under the ADA require a"public accommodation” to make an "individuaized
assessment, based on reasonable judgment that relies on current medica knowledge or on the best
available objective evidence" In so doing, such public accommodations must ascertain the following:

(2) the nature, duration, and severity of therisk; (2) the probability that the potentia
injury will actudly occur; and (3) whether reasonable modifications of policies,
practices, or procedures will mitigate therisk. 28 C.F.R. § 36.208(c).

I'm Looking Through Y ou

Further, the court found that the ADA's regulatory definition of "direct threat" adopted "the standard
first articulated by the United States Supreme Court in School Board of Nassau County, Fla. v.
Arline, 480 U.S. 273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987).

The [Supreme] Court held that a person suffering from the contagious disease of
tuberculosis can be a handicapped person with the meaning of Section 504 of the
Rehabilitation Act of 1973. The Court recognized that there is a need to baance the
interests of people with disabilities againgt |egitimate concerns for public safety. The
determination that a person poses a direct threat to the health or safety of others may
not be based on generalizations or stereotypes about the effects of a particular disability;
it must be based on an individua assessment that conforms to the requirements of 28
C.FR. 8 36.208(c). Anindividudized inquiry isessentid if the law isto achieve its
god of protecting disabled individuas from discrimination based on prejudice,
stereotypes, or unfounded fear.

Applying these principles to the facts of this particular case, the federa digtrict court found "no indication
in the pleadings, affidavits, or ord arguments presented by the parties that Little League, Inc. conducted
an individualized assessment and determined that Anderson poses a direct threat to the hedth and safety
of others"

In fact, thereis no indication that Little League, Inc. undertook any type of inquiry to
ascertain "the nature, duration, and severity of therisk" posed by Anderson; "the
probakility that the potentid injury will actualy occur;" or "whether reasonable
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modifications of policies, practices, or procedures will mitigate therisk” alegedly posed
by Anderson. Little League, Inc.'s policy amounts to a absolute ban on coachesin
whedchairs in the coachers box, regardless of the coach's disability or the field or game
conditionsinvolved.

Accordingly, the court concluded that "[r]egrettably, such a policy--implemented without public
discourse--fals markedly short of the requirements enunciated in the Americans with Disgbilities Act
and itsimplementing regulaions.” In reaching this conclusion the court gave "great weight to the fact that
Anderson has served as a Little League coach at either first base or third base for three years without
incident." Further, the court acknowledged "Anderson's Sgnificant contributions of time, energy,
enthusiasm, and persona example benefit the numerous children who participate in Little League
activities aswell asthe community & large”

Anderson's work with young peopl e teaches them the importance of focusing on the
drengths of others and helping them rise to overcome their persond chalenges. The
Court has no doubt that both Anderson and the children with whom he works will suffer
irreparable harm if Little League, Inc. are permitted to arguably discriminate against
Anderson based upon his disability. Such discrimination is clearly contrary to public
policy and the interests of society asawhole. In particular, such discrimination is
contrary to the interests of Anderson and everyone who isinterested or participatesin
Little League activities, including the Little League, Inc. organization and its officers.
The Court anticipates that the parties will respect these interestsand cooperate so that
the tournament will begin on schedule and the games will be played as they were during
the regular season.

Asareault, the federd district court granted Anderson's request for aorder restraining Little League,
Inc. from preventing, or attempting to prevent, Anderson's participation in coaching on the fied.

Defendants are enjoined from preventing or attempting to prevent Anderson from
participating fully, coaching on the field, or otherwise being involved to the full extent of
his respongbilities as coach, under the auspices of Little League Basebdl, Inc.
Furthermore, Little League, Inc.sare enjoined from intimidating or threatening players,
parents of players, coaches, officids, umpires, or other personsinvolved in Little
League Basebdl and from attempting to induce them to boycott games because of
Anderson's participation.



