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Overview
As reported by federal law, federal agencies, state law, and professional organizations the use of restraint and seclusion in local educational agencies (LEA) is an ongoing concern (Ferleger, 2007 & Hughes, 2009).  It is somewhat bewildering that the Individuals with Disabilities Act (IDEA) does not provide provisions specific to this issue despite the ongoing concern about the risks and use of restraint and seclusion.  In fact, a report from the Government Accountability Office (2009) stated that there are no federal laws restricting the use of seclusion and restraints in public and private schools.  The report further states that state laws and regulations in this area vary widely, with nineteen states having no laws or regulations specific to restraint and seclusion.  This paper will explore the current status and legal implications of the use of restraint and seclusion in public school settings, and examine the common issues that result in the disputes between school districts and families, specific to the use of restraints and seclusion. 
Legal Context
	The Children’s Health Act of 2000 (CHA) provides regulatory specifics regarding the use of restraint and seclusion for residents of hospitals and facilities receiving federal funds, as well as children in residential, non-medical, and community-based facilities that receive funds as part of the Public Health Services Act.  As noted previously, there are no federal laws prohibiting the use of restraint and seclusion in public or private schools, however; the CHA is often cited as the governing legislation that protects victims of restraint and seclusion.  The IDEA does specify that an individualized education program (IEP) can include instructions specific to strategies to support the student’s behavioral needs, however; IDEA provides no further guidance as to the extent or limits of these strategies.
	In March 2010, Congress passed H.R. 4247: the Keeping All Students Safe Act, an amended version of the Preventing Harmful Restraint and Seclusion in Schools Act, which requires the Secretary of Education to issue regulations specific to restraint and seclusion.  The regulations will be applicable to public and private schools which receive funding from the federal government.  In addition, this legislation will also result in states meeting minimum standards, including the following four requirements; (a) the use of restraint or seclusion cannot be identified in a student’s IEP as a planned intervention, but the local education agency (LEA) can establish policies and procedures for the use of restraint and seclusion, provided they are not specific to any one student, (b) restraints of any kind, or any aversive behavioral interventions, cannot compromise health and safety, (c) restraint and seclusion cannot be used unless (1) behavior poses imminent danger of injury to the student or others, (2) less restrictive interventions would be ineffective in preventing injury, (3) restraint and seclusion must be imposed by a person who is familiar with the student, and (4) restraint or seclusion must, except in cases of emergency, be imposed by trained and state-certified personnel, and (d) assurance that there are enough state-certified trained personnel to meet the needs of the specific population of each school.  In addition, state planning and reporting requirements will be instituted within two years of the Secretary of Education’s issuance of the restraint and seclusion regulations (Legislative Digest, 2010).
Legal and Ethical Critique of Cases
Students with disabilities exhibit a wide range of strengths and needs.  Some students, especially with needs identified under the eligibility areas of emotional disabilities, autism, and intellectual disabilities, display behaviors which are disruptive, and pose safety risks to themselves and others.  During these occasions, school staff often responds by using restraint or seclusion.  Despite their best efforts, these practices can lead to harm, injury, or death.  This assumption is supported by a two-decade GAO examination between 1990-2009 of death and abuse allegations occurring at public and private schools.  The GAO uncovered and identified hundreds of cases involving students with disabilities (2009).
In H.H. v. Wanda Moffett, Ann Minguzzi, and the Chesterfield County School Board (2009), the parent of a six year-old kindergarten student (H. H.) with cerebral palsy alleged physical restraint, deliberate neglect, and verbal abuse; and deprivation of personal liberty, in violation of Fourteenth Amendment rights, and discrimination based on her disability and violations of the Americans with Disabilities and Section 504 of the Rehabilitation Act of 1973.  Specifically, the parent alleged H.H. was restrained in her wheelchair for hours at a time, was verbally abused, and deprive her of her educational services, as a result of malicious acts and intent by her teacher and teacher’s assistant.  In this case, the court found that the Chesterfield County School Board violated H.H.’s rights under Section 504 of the Rehabilitation act of 1973 and the anti-discrimination provisions of the Americans with Disabilities Act; the staff members deprived H.H. of liberty without due process of the law; and the staff members wrongfully and deliberately inflicted serious emotional harm and falsely imprisoned H.H.  The court ruled in favor of the plaintiffs who were awarded punitive and compensatory damages.
In C.N. v. Willmar Public Schools, ISD No. 347 (2008), the parent of C.N., a student identified as having developmental delays and a speech and language impairment, alleged C.N.’s teacher improperly and overzealously used seclusion and restraint techniques.  Specifically, the parent alleged the teacher developed a “thinking desk” which was used as a threat in lieu of restraint; shouted and yelled at C.N., as well as pulled her hair; made sarcastic and belittling remarks to C.N.; and on one occasion denied C.N. the use of the bathroom, which resulted in the student relieving herself by accident.  Following an eight month investigation, the Minnesota Department of Education (MDE) determined the teacher had engaged in maltreatment of C.N. by denying her access to the bathroom.  Simultaneous to the investigation, the parent withdrew C.N. from the school and enrolled her in another jurisdiction.  Approximately one year later, the parent requested an administrative review with the MDE, alleging the District denied C.N. a free and appropriate public education (FAPE).  This claim was dismissed by MDE because of lack of jurisdiction.  Appealing this, the parent then filed in district court, alleging addition federal and state law claims against the teacher, the District, and individuals within the District.  The claim was a violation of IDEA; Section 504 of the Rehabilitation Act; due process and equal protection clauses of the Fourteenth Amendment; and the right against unreasonable seizures guaranteed by the Fourth Amendment.  The court granted the defendants’ motions to dismiss; and dismissed the plaintiff’s claims because the family no longer lived within the District’s jurisdiction.
In T.W. v. the School Board of Seminole County, Florida (2009), the plaintiff was an eighth grade special education student enrolled in South Seminole Middle school in Florida. T.W. had speech and language deficits, an emotional disability, and diagnoses of autism and pervasive developmental disorder (PDD). Further, T.W. exhibited significant behavior problems; acting out included aggressive behavior, off task behaviors, throwing of objects, and cursing at the teacher.  The parent charged T. W. was subjected to emotional abuse, which resulted in long-term emotional and psychological harm. Specifically, the alleged abuse included inappropriate restraints or physical abuse, and verbal abuse directed at T.W. The parent also alleged T.W. also witnessed severe conduct by the teacher toward T.W.’s classmates. Instructional assistants said they witnessed abuse, corroborating the parent’s claims of T.W.’s mistreatment.
In this case, the court ruled in favor of the School Board, citing that the evidence did not meet the burden of proof. The court did not find a factor to rule in favor of either party in regard to physical restraint. The court did not find in factor to rule in favor of either party in regard to physical restraint because the plaintiff did not seek physical restraint. Further, because the injuries to T.W. were minimal as a result of the physical restraints, it was not enough to sway the court was not swayed.
In D.L., E.L., and I.L. v. Waukee Community School District and Heartland Area Education Agency (2008), I.L. was a minor student who displayed aggression in a school environment.  In May 2004, the school district developed an IEP that identified I.L. as having significant social and emotional needs and in the fall of 2004 the school district completed a functional behavioral assessment and developed a new IEP.  As part of I.L.’s behavior plan she was placed in timeout for durations of one to five hours at a time, denied lunch, and hand-over-hand restraints.  The plaintiffs, the parents of I.L., sought to recover damages for eleven different violations against federal and Iowa code, include IDEA.  The court did rule that the school district was in violation of IDEA, the disability discrimination in violation of Iowa Code, and negligent infliction of emotional distress in regard to their use of seclusion and restraint; however, the plaintiffs could not recover damages under IDEA.  The significance of this case was that parties affected by restraint and seclusion procedures cannot be monetarily compensated under IDEA and that restraint and seclusion procedures could be seen as acts of discrimination.
In Theresa Marie Stenger, et al., v. Stanwood School District (1999) special education instructional aides sought to recover damages for injuries incurred by working with one student with a disability under the Industrial Insurance Act, Wash. Rev. Code §51.04.010.  Jason, a special education student with a disability, inflicted over one thousand injuries to several Stanwood School District instructional aides over a period of two years.  Due to Jason’s aggressive and defiant behavior the school district implemented restraint and seclusion practices to manage his behavior.  The instructional aides were provided with training and dress code guidelines to wear protective clothing around Jason.  The court found that the school district had willfully disregarded that the instructional aides would receive injury because there had been over one thousand previous documented incidents that Jason had previously injured school staff.  The significance of this case is that school employees can receive damages for personal injuries that incur while working with students in special education if the school district has willfully disregarded the potential risk of injury.
In Wisconsin Coalition for Advocacy, Inc. v. State of Wisconsin Department of Public Instruction (2005) Abraham Lincoln Elementary School was accused of having an abusive seclusion room, which resulted in a television station airing an investigative report.  The Wisconsin Coalition for Advocacy (WCA), an organization created by the state of Wisconsin to protect and advocate for students with disabilities, sought access to gain access to confidential records of students with disabilities who had been locked in the seclusion room at Abraham Lincoln Elementary School.  The purpose of WCA was to identify the students who were placed in the seclusion room to check if a complaint was filed by one of the unnamed individuals.  The court found that the advocacy group cannot obtain school records without prior knowledge of the student names.  The court held that an individual needs to approach the plaintiff with the name of an individual that suspects is being abused or neglected. The court held that it is not the responsibility of the plaintiff to discover names of suspected abused children on their own.  The significance of this case is that private and state formed advocacy groups cannot search for names of individuals who may have been abused or neglected by school entities in relation to restraint or seclusion procedures.

Comparison of Cases
	The Council for Children with Behavioral Disorders (CCBD) released a position summary outlining the use of physical restraint and seclusion in school settings in 2009, stating that physical restraint should be rarely used, conducted by a team of trained staff in restraint procedures, used only in emergency situations, should never be used as a teaching procedure, and all use of restraint needs to be documented.  In the same document the CCBD included additional language that stated that seclusion should not be substituted as a form of educational support.  In this document the CCBD does not address if parents or school employees should receive damages for emotional distress or physical injury due to restraint or seclusion procedures practiced in a school setting.  In addition, the position summary does not address the need for keeping a student with a disability’s identity confidential if they are physically restrained or secluded during the school day.  
	At this time there has not been a landmark case that defines how restraint and seclusion should be used in school districts.  In addition, the courts are hearing cases related to restraint and seclusion but not necessarily about the acts themselves, but the consequences of these practices.  For example, in the H.H. v. Wanda Moffett, Ann Minguzzi, and the Chesterfield County School Board (2009) case the courts found that the plaintiffs should receive damages for harm that was inflicted to H.H. based on the school’s action of using restraint and seclusion to manage their daughter’s behavior.  However, by comparison in the D.L., E.L., and I.L. v Waukee Community School District and Heartland Area Education Agency (2008) case the court held that the school was in violation of IDEA and discriminated against I.L., but did not award damages to the plaintiff.  In a third example, the instructional aids in the Theresa Marie Stenger, et al., v. Stanwood School District (1999) case were awarded damages for injuries incurred by restraining a student with a disability.  All of three of these cases are different in nature and circumstances; however, the courts have not been able to determine a common ruling if parents, students, or school staff should receive damages for injuries caused due to restraint and seclusion practices.
Conclusion
In Honig v Doe (1998) the U.S. Supreme Court stated that schools and educators may use “normal procedures which may include the use of study carrels, timeouts, detention, or the restriction of privileges”; however, the definition of restriction of privileges was never defined.  From the cases presented in this paper it is clear that the courts are still hearing cases related to restraint and seclusion, but not about the use of these practices in general.  In addition, the rulings of these cases have varied from district to district.  There are still many questions being asked about the proper use of restraint and seclusion, but answers are not being provided on the federal or state legislative level or through the court systems.  Professional organizations and LEA’s are attempting to define the proper usage of restraint and seclusion, but it is clear that there needs to be some guidance from the federal or state level to answer many of the questions being asked by the LEA’s, parents, and professional organizations.
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D.L., E.L., and I.L. v. The Waukee Community School District and Heartland Area Education Agency 
587 F. Sup. 2d 1178 (8th Cir, 2008)
FACTS:
· I.L. was a minor student who experienced difficulty with aggression between from age two to kindergarten.  In 2001, a clinical psychologist recommended that I.L. needed a behavior plan.
· An IEP was developed in May 2004 that identified her as having significant social and emotional needs.
· I.L. moved to a new school district and in September 2004 an interim IEP was developed, pending eligibility evaluation results.  No behavior plan was specified in the interim IEP.
· Fall of 2004, I.L. experienced significant behavioral difficulties; a functional behavioral assessment was conducted, followed by a formal IEP.
· I.L. was transferred to a new program without parental input.
· I.L. was put into timeout on several occasions for durations of 1 hour to over 5 hours at a time, denied lunch, and hand-over-hand restraints. 

ISSUE:
· Should the parents recover damages for medical expenses and pain and suffering related to the school district violation of the Individuals with Disabilities Education Act (IDEA), violation of the Rehabilitation Act, violation of the disability discrimination in Iowa Code, performing assault and battery, performing false imprisonment, inflicting emotional distress, negligent infliction of emotional distress, and four other violations due to the restraint and seclusion techniques used on I.L. will in the school’s care?

HOLDING:
· Yes, the school district did violate I.L.’s right to IDEA, the disability discrimination in violation of Iowa Code, and negligent infliction of emotional distress in regard to their use of seclusion and restraint; however, they can not recover damages under IDEA. 

ANALYSIS:
· Parties affected by seclusion and restraint procedures cannot be monetarily compensated under IDEA.
· The court believed that the student was discriminated against based on the Iowa Code and was inflicted emotion distress based on the seclusion practices of that school district. 
· The court did not find that the student had suffered assault and battery and false imprisonment at the hands of the school district because of the seclusion practices.



LEGAL DOCTORINE:
· Individuals with Disability Education Act 
· Rehabilitation Act
· Iowa Civil Rights Act, Iowa Code

SIGNIFICANCE
· Parties affected by seclusion and restraint procedures cannot be monetarily compensated under IDEA.
· The court found that seclusion and restraint could be seen as acts of discrimination.

Theresa Marie Stenger, ET AL., v. Stanwood School District
95 Wn. App. 802; 977 P.2d 660 (9th Cir., 1999)

FACTS:
· Special education instructional aides sought to recover damages for injuries incurred by working with one student with a disability under the Industrial Insurance Act, Wash. Rev. Code §51.04.010.
· One special education student, Jason, inflicted over one thousand injuries to several Stanwood School District instructional aides over a period of two years.
· Due to Jason’s aggressive and defiant behavior the school district implemented seclusion and restraint protocols to manage the student’s behavior.
· Stanwood School District instructional aides were provided with training and provided with dress code guidelines to wear protective clothing around this student. 

ISSUE:
· Are school employees eligible to receive damages for injuries incurred while engaging a special education student in seclusion and restraint protocols? 

HOLDING:
· Yes, the court found that the school district had willfully disregarded that the instructional aides would receive injury because there had been over one thousand previous documented incidents that Jason had previous injured school staff.

ANALYSIS:
· The court believed that the school district knew that their attempt at modifying Jason’s behavior was insufficient and staff would continue to receive injuries.
· Due to the numerous documented injury incidents over an extended period of time the court believed a jury would find the school district had willfully disregarded this knowledge and injuries would continue to incur.

LEGAL DOCTORINE:
· Industrial Insurance Act, Wash. Rev. Code § 51.04.010.

SIGNIFICANCE
· School employees can receive damages for personal injuries that incur while working with special education students if the school district has willfully disregarded the potential risk of injury.


Wisconsin Coalition for Advocacy, Inc. v. State of Wisconsin Department of Public Instruction
407 F. Supp. 2d 988 (7th Cir., 2005)

FACTS:
· Abraham Lincoln Elementary School was accused of having an abusive seclusion room, which resulted in a television station airing an investigative report.
· Wisconsin Coalition for Advocacy (WCA) was an organization created by the state of Wisconsin to protect and advocate for students with disabilities.
· WCA sought access to gain access to confidential records of students with disabilities who had been locked in a seclusion room in a public school.
· WCA sought to identify the students who were placed in the seclusion room to check if a complaint was filed by one of the unnamed individuals. 

ISSUE:
· Should an advocacy group be given access to school records to identify students who were restrained or put into a seclusion room? 

HOLDING:
· No, the court found that the advocacy group cannot obtain school records without prior knowledge of the student names.  The court held that an individual needs to approach the plaintiff with the name of an individual that suspects is being abused or neglected and it is not the responsibility of the plaintiff to discover names of suspected abused children on their own. 

ANALYSIS:
· WCA believed they needed the information in order to check their records to see if a claim was sent to their office related to students being placed in the seclusion room.
· The court held that the WCA needed to know the student names before they could request information related to those students being placed in the seclusion room.
· The court also held that it is not the WCA’s responsibility to search for potential names of students who may have been abused or neglected.

LEGAL DOCTORINE:
· Protection and Advocacy for Individual with Mental Illness Act of 1986, 42 U.S.C.S §§ 10801-10851
· Protection and Advocacy of Individual Rights Act, 29 U.S.C.S. § 794e
· Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C.S. § 15001-15115


SIGNIFICANCE
· Private and state formed advocacy groups cannot search for names of individuals who may have been abused or neglected by school entities in relation to restraint or seclusion procedures.


H.H. v. Wanda Moffett, Ann Minguzzi, and the Chesterfield County School Board (2009)
No. 08-1009 (4th Cir.).
FACTS:
· H.H. was a seven year-old with cerebral palsy and a seizure-causing disorder. 
· Although confined to a wheelchair, H.H. had a happy disposition and was very mobile.
· H.H. was enrolled in a private preschool, where she was very happy and successful.
· For kindergarten, she was assigned to O.B. Gates Elementary School, a magnet school serving general education and special education students.
· There was some dispute as to whether an IEP was in place for her in accordance with IDEA, but it was undisputed that her schedule was supposed to include activities outside of her wheelchair.
· She was assigned to Wanda Moffett’s multi-age classroom, with Ann Minguzzi as  the instructional assistant. 
· The parent alleged H.H. became distressed and anxious, and complained of spending her entire day in her wheelchair.
· After becoming suspicious of the treatment her daughter was receiving, the parent placed a small recording device in the wheel chair.
· The recordings indicated H.H. was confined to her wheelchair for the majority or all of her day. Further, the mother asserted H.H. received almost no educational services.


ISSUE:
· Parent alleged a violation of the Fourteenth Amendment, intentional infliction of emotional distress and false imprisonment, and violations of the Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973.

HOLDING:
· The court found that the Chesterfield County School Board violated H.H.’s rights under Section 504 of the Rehabilitation act of 1973 and the anti-discrimination provisions of the Americans with Disabilities Act; the staff members deprived H.H. of liberty without due process of the law; and the staff members wrongfully and deliberately inflicted serious emotional harm and falsely imprisoned H.H.  The court ruled in favor of the plaintiffs who were awarded punitive and compensatory damages.

ANALYSIS:
· The client had the right be free from unnecessary bodily restraint in her wheelchair. 
· This fell within her constitutional right to no be deprived of liberty without due process of the law.

LEGAL DOCTORINE:
· Fourteenth Amendment
· Americans with Disabilities Act


C. N. v. Willmar Public Schools, ISD No. 347 
No. 07-4774 (8th Cir, 2008)
FACTS:
· C.N. began kindergarten at Lincoln Elementary School in Willmar, Minnesota. C.N.
· She was a XX year-old student identified as having developmental delays and a speech and language impairment. 
· Testing indicated hyperactivity issues, and a communication disorder, but did not confirm autism spectrum disorder.
· C.N. had an IEP and BIP, which permitted controlled procedures such as restraint and seclusion when necessary.
· C.N. was transferred to another school in the district based on an FBA conducted by a private evaluator.
· When the IEP was revised, the parent objected to restraints and seclusion procedures, yet the provisions remained.
· Following the prescribed procedures in the BIP, the special education teacher used restraint and seclusion procedures when C.N.’s behavior became problematic.
· During the investigation of charges alleged by the parent, C.N. was withdrawn from the school and enrolled in another jurisdiction. Approximately one year later, the parent requested an administrative review of  the MDE, alleging the District denied C.N. FAPE.

ISSUE:
· Parents alleged the teacher improperly and overzealously used restraint and seclusion techniques, such as a special thinking desk; yelling; hair pulling; sarcastic and belittling remarks; and, on one occasion, the denial of the bathroom facilities.


HOLDING:
· The MDE dismissed the claim by the plaintive because of lack of jurisdiction.
· In response to the parent’s appeal, in which she alleged additional federal and state claims, the court granted the defendant’s motions to dismiss; and dismissed the plaintiff’s claims

ANALYSIS:
· Parent’s claims were dismissed because the family no longer lived in the District’s jurisdiction.

LEGAL DOCTORINE:
· Individuals with Disabilities Education Act
· Section 504 of the Rehabilitation Act
· Fourteenth Amendment


T. W. v. The School Board of Seminole County, Florida
6:07-cv-155-ORL-28GJK (11th Cir, 2009)

FACTS:
· T. W. enrolled as a special education student in South Seminole Middle school when he was in the eighth grade.
· He had speech and language deficits, an emotional disability, and diagnoses of autism and pervasive developmental disorder (PDD)
· T.W. exhibited significant behavior problems; acting out included aggressive behavior, off task behaviors, throwing of objects, and cursing at the teacher.  


ISSUE:
· The parent charged T. W. was subjected to emotional abuse, which resulted in long-term emotional and psychological harm. Specifically, the alleged abuse included inappropriate restraints or physical abuse, and verbal abuse directed at T.W. The parent also alleged T.W. also witnessed severe conduct by the teacher toward T.W.’s classmates.
· Instructional assistants corroborated the parent’s claims of T.W.’s mistreatment.


HOLDING:
· The court ruled in favor of the School Board, citing that the evidence did not meet the burden of proof. The court did not find a factor to rule in favor of either party in regard to physical restraint.


ANALYSIS:
· The court did not find in factor to rule in favor of either party in regard to physical restraint because the plaintiff did not seek physical restraint. Further, because the injuries to T.W. were minimal as a result of the physical restraints, it was not enough to sway the court was not swayed.


LEGAL DOCTORINE:
· Section 504 of the Rehabilitation Act of 1973




