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Mr. Chairman, distinguished members of the subcommittee:

My nameis Steven J. Eagle. | am a professor of law at George Mason University.

| testify today in my persond capecity as a teacher of property and congtitutiona law whose
principa interest is the study of regulatory takings. | want to thank the subcommittee for giving me this
opportunity to testify on what the Congress might learn from the states that have developed innovative
legidation for the protection of private property rights.

The problem of defining property rights often has been caled intractable and the problem of en+
forcing property rights is difficult. But | have confidence that well-advised congressiond action can play
an important role in vindicating individua rights. | hope that my testimony will asss the subcommitteein
its efforts.

RECOMMENDATIONS FOR SUBCOMMITTEE CONSIDERATION

At the outset of my formd testimony, | think it would be useful for me to present those aspects
of state gpproaches to protecting property rights that | think would be most germane to federa legida
tion and worthy of subcommittee consideration. The points made here are explained in the balance of

my tesimony.

- Condder granting owners access to federal court through adoption of a Florida-style “ripe-

ness decision” requirement

The present federa “ripeness test” dlows state agencies to play dmost-endless games in order
to avoid giving property owners a “find decison” upon which they could sue in federd court. Since
ripeness in this context is a matter of prudence rather than of Congtitutional import, Congress should
provide affirmative access to the federal courts to owners who do not receive a timely and definitive

gtatement of thelr rights from agencies that reguleate their lands.
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- Congder establishing a fairer substantive standard for owner compensation along the lines

of the Florida “inordinate burden” standard.

This might be accomplished through ordinary legidation with respect to actions of federa agen+
cies. It might be effectuated for actions of state agencies as well, through Congress' s power under Sec-
tion 5 of the Fourteenth Amendmen.

- Consider establishing strong statutory requirements for takings impact assessments for

federal actionsalong thelines of the Texas statute (or Executive Order 12,630).

Property owners aggrieved by the absence or insufficiency of takings impact assessments should
be granted the right to raise these claims in federd court. If they prove correct, they should benefit from
a presumption that the agency could not meet its burden to demondtrate the necessity for the regulation

or action.

- Consider establishing a “pay or withdraw” requirement for federal actionsthat significantly

affect property rightsalong thelines of the Texas statute.

Federd agencies now have to pay compensation for the period during which regulations subse-
quently determined to violate the Takings Qause are in effect. First English Evangelical Lutheran
Church of Glendale v. County of Los Angeles, 482 U.S. 304 (1987). However, the case alows for
“reasonable delays,” and, as a practical matter, First English damages rarely are dotained. A statute
that provides for an expedited review of a agency action, followed by a clear requirement thet it quickly
pay permanent compensation or withdraw an impermissible regulation, should pass muster under First
English and will make dmogt dl affected owners better off.

THE IMPORTANCE OF “ PROPERTY”

The protection of the individuds right to property has been a fundamenta tenant of American
jurisprudence. | have developed this theme a some length in my takings treatise and in my Senate testi-
mony on property rights protection during the 104th Congress. Steven J. Eagle, Regulatory Takings,
39-74 (1996); Testimony, Oversaght Hearing Before the Senate Committee on Environment and Public



3

Works, The Likdy Effects of Pending Proposas to Legidatively Redefine the Congtitutiond Right to
Just Compensation for Property Owners (H.R. 925, S. 605) July 12, 1995. [Available on Westlaw,
1995 WL 412477.] Here, 1 will smply note that the tota deprivation of a person’s property was
deemed by the Supreme Court in Lucas v. South Carolina Coastal Council to be “inconsistent with
the historical compact recorded in the Takings Clause that has become part of our congtitutiona cu-
ture.” 505 U.S. 1003, 1028 (1992). As the Court declared in Lynch v. Household Finance Corp.:
“Property does not have rights. People have rights.... In fact, a fundamenta interdependence exists be-
tween the persond right to liberty and the persond right in property. Neither could have meaning with-
out the other. That rightsin property are basic civil rights has long been recognized.” 405 U.S. 538, 552
(1972).

THE NATURE OF THE PROBLEM

By now members of the Congress are well aware of the popular dissatisfaction resulting from
arbitrary or Draconian regulations. During the 104th Congress the House of Representatives passed
H.R. 925, the Private Property Protection Act of 1995. The Senate Judiciary Committee reported out
S. 605, the Omnibus Property Rights Act of 1995. The House bill would have provided compensation
where the regulatory diminution exceeded twenty percent of value and the Senate bill where it exceeded
thirty-three percent of vaue. However, the House bill gpplied only to federd actions under the Clean
Water Act, the Endangered Species Act, and provisions of the Food Security Act of 1985. The Senate
bill was considerably broader in scope. While neither bill ultimately was enacted, the strong support that
they received attests to a growing congressiona responsiveness to the property rights issue. The re-
sentment of citizens who have suffered large monetary losses due to the casual disregard of their prop-
erty rights continues to impel protective legidation. Not infrequently, the fact that officids may com-
mandeer property rights without paying for them leads to the inditution of programs that are feasble
only if their red cogts to landowners are disregarded. Even where actions that result in the loss of prop-
erty rights are perfectly judified, falure to compensate ill is a mord and Condtitutional wrong. “The
Fifth Amendment’s guarantee that private property shal not be taken for a public use without just com-

pensation was designed to bar Government from forcing some people done to bear public burdens
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which, in dl farness and jugtice, should be borne by the public as a whole” Armstrong v. United
Sates, 346 U.S. 40, 49 (1960).

Since these hearings concern mechanisms for property protection rather than the need for it, |
will not rehearse the governmentd actions that have awakened a large segment of the public to the need
for reform. There is by now a consderable literature in this area. | will cite to a few sources containing
references to others. Jonathan Adler, Environmentalism at the Crossroads (D.C.: Capita Research
Center, 1995); James V. DelL.ong, Property Matters (N.Y: The Free Press, 1997); Richard Pombo
and Joseph Farah, This Land is Our Land: How to End the War on Private Property (N.Y.: St.
Martins Press, 1996).

Likewise, | will not rehearse the line of United States Supreme Court cases that have led to the
eroson of property rights protection. These include Euclid v. Ambler Realty Co., 272 U.S. 365
(1926), in which the Court gave carte blanche to the new disciplines zoning and planning without careful
qudification; Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978), where it com-
bined “ad hoc” adjudication coupled with great deference towards governmentd officids, and United
Sates v. Riverside Bayview Homes, 474 U.S. 121 (1985), where the Court deemed it reasonable for
occasiondly damp lands to be classified as navigable waters of the United States.

In fairness, at timesjudicid actions that seem excessve do accurately reflect legidative intent, or
a leadt legidative aspirations as inserted in Satutes. Such was true in the well-known Endangered Spe-
cies Act “snail darter” case, Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978). Chief Justice
Burger noted that it might “seem curious’ thet the “survival of ardatively smal number of three-inchfish
among al the countless millions of species extant would require the permanent hdting of avirtualy com+
pleted dam for which Congress has expended more than $100 million.” However, “the plain language
of the Act, buttressed by its legidative history, shows clearly that Congress viewed the vaue of endan
gered species as “incalculable” 1d. at 187-188. While Congress might intend “incalculable’ benefits
from statutes such as the ESA, it clearly is not prepared to levy “incalculable’ taxes to pay for them.
Courts then are relegated to the options of declaring parts of popular programs uncongtitutiond, or of
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countenancing the diminution of property rights that agencies utilize to remain within authorized expendi-

ture levds.

STATE TAKINGS LEGISLATION

The falure of the courts to provide sufficient protection to private property rights has led to the
introduction of protective legidation in dmogt every sate. For an overview, see Nancie G. Marzulla,
“State Private Property Rights Initiatives as a Response to ‘Environmental Takings,'” 46 S Cal. L.
Rev. 613 (1995).

As of earlier this year, at least seventeen states have passed property rights legidation. These
are listed in the Appendix, and comprise Delaware, Florida, 1daho, Indiana, Kansas, Louisana, Michi-
gan, Mississppi, Missouri, Montana, North Dakota, Tennessee, Texas, Utah, Washington, West Vir-
ginia, and Wyoming. In addition, North Carolina has a very limited gatute. It is somewhat difficult to
generdize about the contents of these statutes, since there are many variations. My goa hereisto divide
the statutes into two generd classfications and to highlight the features that are or are not desirable in
federd legidation.

Takings Impact Assessment Statutes

The most common type of enactment is the so-called “assessment” statute. These statutes re-
quire an assessment of whether the intended actions of state agencies condtitute “takings,” as the courts
now interpret that term. (All of the state statutes discussed in my testimony provide for prospective ap-
plication only.) An agency determining that its actions would condtitute a “taking” would either have to
modify it to as to not run afoul of the Congtitution or €se provide compensation. These statutes have an
ingoiration—and a mode!.

The ingpiration is the assessment mechanism established in the National Environmenta Policy
Act of 1969 (NEPA), 42 USCA 8§ 4321, 4332 (2)(C). The Act imposes broad planning and assess-
ment requirements on federa agencies. See 40 C.F.R. §1500.2. The modd is the Reagan Administra-
tion's Executive Order 12,630, entitled “ Governmenta Actions and Interference With Congtitutiondly
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Protected Property Rights.” 53 F.R. 8859 (1988), reprinted in 5 U.S.C. 8601. The Order requires that
federd agencies consider evauate their prospective actionsin light of guiddines promulgated by the At-
torney Genera based on current Supreme Court jurisprudence. While the sufficiency of the assessment
under NEPA has proved outcome determinative in rumerous cases, E. O. 12,630 did not provide for
private rights of enforcement.

A recent article by Professor Mark Cordes includes a handy compilation of state property rights
laws. Mark W. Cordes, “Legpfrogging the Condtitution: The Rise of State Takings Legidation,” 24
Ecology L. Q. 187 (1990). Cordes groups the states into those in which the attorney general decidesif
agency rules are in compliance (Indiana and Dlaware); those in which agencies may make their own
informal determinations pursuant to attorney genera guiddines (Idaho, Michigan, Tennessee); and those
requiring agencies to prepare formal, written analys's that must include assessments of dternative actions
that might have less impact on property rights (Kansas, Louisana Montana, North Dakota, Texas,
Utah, West Virginia). Of this last group of states, some require an estimate of the cost of compensation
and the source of payment (Louisiana, Montana, North Dakota, West Virginia). Findly, Kansas, Utah,
West Virginia, Louisana, and North Dakota require that the assessment contain an affirmative judtifica-
tion for the redriction. Id. at 206-208.

The scope of these regulations dso varies significantly. A few states limit the assessment process
to sdlect date agencies (West Virginia, Michigan). About haf of the states impose their requirements on
al date agencies, but not politica subdivisons (Delaware, Kansas, Montana, North Dakota, Tennes-
see, Utah). Four gtates include both state agencies and &l or most local governments (Washington,
Idaho, Texas, Louisana). Id. at 208.

Three gates preclude judicid review of the assessments (Idaho, Kansas, Washington). Two
dates require limited judicia review (Delaware to ensure that the atorney genera has reviewed the rule
in question and Texas for voiding the action, but only if no assessment has been prepared). Other States
have no explicit rule. 1d. at 210.



Compensation Statutes

Unlike the assessment statutes, the compensation statutes do provide relief to adversdly affected
landowners. These statutes preclude compensation where the proscribed use congtituted a common law
nuisance. Some proposed legidation would have required compensation if there had been any diminu-
tion in vaue due to the regtriction. The best known example is Washington, where a measure was at

acted but then overturned by statewide referendum.

Four states have enacted compensation statutes. Missssippi requires that just compensation be
paid for regulation of agricultural and forest land causing a forty percent diminution in value. Miss. Code
Ann. 88 49-33-1to -19 (Supp. 1996). Louisana s Smilar law istriggered by atwenty- percent diminu-
tion. La Rev. Stat. Ann. 88 3:3601-02 (West Supp. 1997). Both statutes refer to the “affected” land
or “part” of land.

The Texas statute

The Texas law, passed in 1995, is a combined assessment and compensation statute. Tex.
Gov't Code Ann. § 2007.043(a). It provides for a written and comprehensive review of the proposed
action and dternatives and for judicia rdief should no analysis be undertaken. Maost importantly, it pro-
vides that were there is a twenty-five percent diminution in vaue the agency either must pay or must
withdraw the regulation or action. The statute exempits cities, defers applicability to counties until 1997,
and aso exempts “good faith” emergency responses to threats to life or property and responses to
threats to the public safety or hedlth that do not create unnecessary burdens. The statute defines ataking
in terms of whether the action “ affects an owner’s private red property . . . in whole or in part or tem+
porarily or permanently . . . and is the producing cause of areduction of &t least 25 percent in the mar-
ket vaue of the affected red property.” It is unclear whether the 25 percent diminution could be applied
to the affected segment of the parcel or must be applied to the parcel as a whole. Some commentators
suggest the latter approach. See Cordes, 24 Ecology L. Q. at 216-217; Jerome M. Organ, “Under-
ganding State and Federa Property Rights Legidation,” 48 Okla. L. Rev. 191, 214 (1995).



The Florida statute

Florida's “Bert J. Harris, J., Private Property Rights Protection Act” is the most innovative of
the state property rights statutes. Fla. Stat. Ann. 88 70.001 (West Supp. 1997). Its compensation trig-
ger point is not a st percentage diminution, but rather the impostion of an “inordinate burden.” 8
70.001 (2).

The terms “inordinate burden” or “inordinately burdened” mean that an action of one or
more governmenta entities has directly restricted or limited the use of red property such
that the property owner is permanently unable to attain the reasonable, inves-
ment-backed expectation for the existing use of the red property or avested right to a
gpecific use of the real property with respect to the red property as awhole, or that the
property owner is left with existing or vested uses that are unreasonable such that the
property owner bears permanently a disproportionate share of a burden imposed for
the good of the public, which in fairness should be borne by the public a large. The
terms “inordinate burden” or “inordinately burdened” do not include temporary impacts
to real property; impacts to real property occasioned by governmental abatement, pro-
hibition, prevention, or remediation of a public nuisance at common law or a noxious
use of private property; or impacts to real property caused by an action of a govern
mental entity taken to grant relief to a property owner under this section. §
70.001(3)(e).

This provison in some respects tracks takings tests propounded by the Supreme Court, par-
ticularly the “investment backed expectations’ language in Penn Central Transp. Co. v. City of New
York, 438 U.S. 104, 124 (1978). On the other hand, the “ disproportionate share of a burden imposed
for the good of the public’ language is new. While its rhetorical genesis might be in the previoudy
quoted “fairness and justice’ declaration in Armstrong v. United States, 346 U.S. at 49, that formula-
tion was a dictum. A strong case that the language of the FHlorida act is intended to be more than dicta
can be made from its first section:

... The Legidature recognizes thet some laws, regulations, and ordinances of the Sate
and politica entities in the State, as gpplied, may inordinately burden, redtrict, or limit
private property rights without amounting to a taking under the State Condtitution or the
United States Constitution. The Legidature determines that there is an important sate
interest in protecting the interests of private property owners from such inordinate bur-
dens. Therefore, it is the intent of the Legidature that, as a separate and distinct
cause of action from the law of takings, the Legidature herein provides for relief, or



payment of compensation, when anew law, rule, regulation, or ordinance of the state or
apolitical entity in the Sate, as applied, unfairly affects red property. § 70.001 (1) (em-
phasis added).

The Florida statute also contains procedura provisons that are innovative and potentialy very
important. The fird isits careful provison for the award of damages. The trid court is charged with as-
certaining whether the owner had aproperty right that was inordinately burdened. If so, it would ascer-
tain the percentage of compensation due from each governmenta entity involved, if there is more than
one. 8 70.001 (6)(a). At this point ajury is empanelled to determine the amount of compensation owed.

... The award of compensation shdl be determined by calculaing the difference in the
fair market vaue of the red property, asit existed a the time of the governmentad action
at issue, as though the owner had the ability to attain the reasonable investment- backed
expectation or was not |eft with uses that are unreasonable, whichever the case may be,
and the fair market vaue of the red property, asit existed a the time of the governmen-
tal action at issue, as inordinately burdened, considering the settlement offer together
with the ripeness decison, of the governmenta entity or entities. ... § 70.001 (6)(b).

Perhaps most important, the Florida act develops an innovative mandate that the agency issueto

the owner a*“ripeness decision.”

During the 180-day-notice period [prior to the owner being permitted to file an action],
unless a settlement offer is accepted by the property owner, each of the governmenta
entities provided notice ... shdl issue a written ripeness decision identifying the dlow-
able uses to which the subject property may be put. The falure of the governmenta en
tity to issue a written ripeness decison during the 180-day-notice period shdl be
deemed to ripen the prior action of the governmenta entity, and shal operate as aripe-
ness decision that has been rejected by the property owner. The ripeness decision, asa
matter of law, condtitutes the last prerequidte to judicid review, and the matter shdl be
deemed ripe or find for the purposes of the judicid proceeding created by this section,
notwithstanding the availability of other administrative remedies. § 70.001 (5)(a).

The ripeness decison aso sarves the same function as a settlement offer, providing a basdine
againgt which the court could measure whether the limitation of the owner to uses provided in that deci-

son would congtitute an “inordinate burden.”
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How CONGRESS MIGHT BENEFIT FROM STATE APPROACHES TO PROTECTING PROPERTY

RIGHTS

The trestment of property owners by the federa government and by the states has been defi-
cient in two principa ways. The fird is that property rights are defined too narrowly. The second is that
those property rights that are recognized are insufficiently protected.

Expanding the Definition of Property Rights

At present, private property rights are not protected in the manner that the Due Process clauises
of the Fifth and Fourteenth Amendments and the Takings Clause of the Fifth Amendment in my opinion
require. The vague, overly-deferentid, and ad-hoc baancing test of Penn Central Transp. Co. v. City
of New York, 438 U.S. 104 (1978), ill controls in most circumstances. Lucas v. South Carolina
Coastal Council, 505 U.S. 1003 (1992), requires compensation where there has been a complete
deprivation of al economic enjoyment, but no governmental agency rationaly would take and pay for
100% of vaue when it could take 95% and pay nothing. A case that might prove more effective in pro-
tecting property rightsis Dolan v. City of Tigard, 512 U.S. 374 (1994). However, while the Court in
Dolan does provide for a“rough proportionality” between governmenta exactions on development and
the burdens imposed on government by that development, the principle so far gpplies only to “adjudica
tive determinations” 1d. a 385. While Justice Clarence Thomas doquently has raised the question of
why an unreasonable exaction can congitute a taking if imposed by a city agency but not by a city
council, the Court has been uwilling to consder the issue. See Parking Association of Georgia v.
City of Atlanta, 115 S.Ct. 2268 (1995) (Thomas, J., dissenting from denid of certiorari).

In my view, the Congress has the right to expand the Condtitutional protections for property
rights beyond the Supreme Court’s current interpretation using its powers under Section 5 of the Four-
teenth Amendment. The basis for this view is that Sate deprivations of property rights are essentialy
violative of due process, and aso because the circumstances that recently led the Supreme Court to
grike down an exercise of Congress's power under Section 5 are not gpplicable here. City of Boerne
v. Flores, 117 S.Ct. 2157 (1997). In the Boerne case, the Court found that the Religious Freedom
Restoration Act “is so out of proportion to a supposed remedia or preventive object that it cannot be
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understood as responsive to, or desgned to prevent, uncongtitutiona behavior.” Id. at 2170. In the
property rights area, however, a long and detailed history of deprivations does judtify invocation of
Congress s remedia power to enforce the Fourteenth Amendment under Section 5. Furthermore, it was
in Chicago, Burlington & Quincy RR. v. Chicago, 166 U.S. 226 (1897), that the Court first required
that a State entity compensate a landowner whose property it had taken. The Court noted that the Four-
teenth Amendment Due Process Clause regulated the substance, as well as the form, of ataking. 1d. at
234-35. Telingly, the Court now interprets this case not as providing substantive due process, but
rather as incorporating the hill of rights into the Fourteenth Amendment. See Ronald D. Rotunda, et dl.,
Treatise on Constitutional Law: Substance & Procedure § 15.11 n.29 (1986, 1991). Whether the
federa remedy for uncompensated takings by the dates is limited to the Fifth Amendment Takings
Clause as incorporated in the Fourteenth Amendment, or includes the Fourteenth Amendment Due
Process Clausg, is sill hotly contested. See Justice Stevens argument favoring the Due Process go-
proach in Dolan v. City of Tigard, 512 U.S. 374, 405-407 (1994) (Stevens, J., dissenting), and the
sharp retort in the mgjority opinion written by Chief Justice Rehnquigt. Id. at 383-384 & n. 5.

Congress might prefer a gatutory dternative, which would be sufficient for takings arisng from
federal agency actions and could be imposed as a condition to the receipt of federa funds by state and
local programs. The Horida Private Property Rights Protection Act’s “inordinate burden” standard is
yet to be fleshed out. However, it clearly is intended to be broader than the Supreme Court’s current
Fifth Amendment takings requirements. Congressiond should give serious evaudion to implementing

such a standard.
Expanding Procedural Protections for Property Rights

As| have noted, | fault as too weak the Supreme Court’s ad hoc regulatory takings test enunci-
ated by the late Justice William Brennan in Penn Central Transp. Co. v. City of New York, 438 U.S.
104 (1978). However, to the extent that Justice Brennan did recognize property rights, he was vocifer-
ous in objecting to the artifices by which government thwarts them. Indeed, the term “regulatory taking”
fird gppeared in a Supreme Court opinion in Justice Brennan's dissent in San Diego Gas & Electric
Co. v. City of San Diego, 450 U.S. 621, 636 (1981). There he asked the rhetorica question if “a po-



12

liceman must know the Condtitution, then why not a planner?’ 1d. a 661 n.26. Why should not a gov-
ernment officid with the power to rearrange the landscape of cities take individud rights as much into
account as a prosecutor charged with ferreting out crime must take into account the conditutiond rights

of suspects?

The “Ripeness Test” Deprives Owners of Recourse to Federal Court

One sometimes-forgotten aspect of Justice Brennan's dissent in San Diego Gas is of particular im-
portance in this subcommittee’s work. Brennan attacked the fact that, even in those rare nstances
where the courts did find that a regulation congtituted a compensable taking, government typicaly would
not take “no” for an answer. “Invdidation hardly prevents enactment of subsequent uncongtitutiond
regulations by the government entity.” 450 U.S. at 655, n.22.

He quoted remarks and publications by planners showing how changes in regulation could be used
to pile delay upon dday:

At the 1974 annud conference of the Nationd Indtitute of Municipal Law Officers in
Cdifornia, a Cdifornia City Attorney gave fdlow City Attorneys the following advice:
‘IF ALL ELSE FAILS, MERELY AMEND THE REGULATION AND START
OVER AGAIN. ‘If legd preventive maintenance does not work, and you till receive a
clam attacking the land use regulation, or if you try the case and lose, don't worry
about it. All is not logt. One of the extra “goodies’ contained in the recent [Cdifornia)
Supreme Court case of Selby v. City of San Buenaventura, 10 C. 3d 110, [109 Cal.
Rptr. 799, 514 P.2d 111 (1973)] appears to dlow the City to change the regulation in
question, even after trid and judgment, make it more reasonable, more redtrictive, or
whatever, and everybody starts over again.” * * * ‘See how easy it is to be a City At-
torney. Sometimes you can lose the battle and ill win the war. Good luck.”” Longtin,
“Avoiding and Defending Condtitutiond Attacks on Land Use Regulations (Including
Inverse Condemnation),” in 38B NIMLO Municipal Law Review 192-93 (1975)
(emphagisin origind). 1d.

The most distressing aspect of this Stuation is that dmost nothing has changed. One needs to
look no further for confirmation than the Supreme Court’'s May decison in Suitum v. Tahoe Regional
Planning Agency, 117 S.Ct. 1659 (1997). Bernadine Suitum, an dderly woman in frall hedth, had
purchased with her husband a subdivison lot near the Nevada shore of Lake Tahoe. Congtruction of
their dream house had to be deferred because of his illness and desth. When she findly was ready to
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build, Mrs. Suitum’s requested permission from the agency, which regulates land use in the region. It
turned her application down, goplying a generd growth-control formula to determine that her property
was indigible for development. No specid characteristic of her lot or plans was questioned. The agency
did give her dlegedly vauable “ Transferable Development Rights,” which could be sold by her to a de-
veloper in another area. Ownership of the TDRs would permit the devel oper to construct a larger build-
ing than otherwise permitted. The agency asserted that Mrs. Suitum'’s cause of action was not ripe until
after she sold the TDRs. After deven years of onerous and expengve adminidrative review and litiga-
tion, the Court has now declared that Mrs. Sutum’s clam to the right to build her retirement home is
ripe for adjudication. After a decade of battle, this widow has won the right to go to court to gain per-

mission to build a house on her land in asubdivison of Smilar houses.

At every step of the way, the agency was able to use an effectively unlimited amount of taxpayer
funds to delay the resolution of the claim of an elderly person of modest hedlth and means.

This notion of “ripeness’ has proved to be the greatest barrier to the protection of property
rights. The Supreme Court’s “ripeness doctring’ never was enunciated full-blown, but arose as the ag-
gregate effect of a series of cases in which the Court, for one procedura reason or another, was reluc-
tant to reach the merits of the dispute. See MacDonald, Sommer & Fratesv. Yolo County, 477 U.S.
340 (1986); Williamson County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172
(1985); San Diego Gas & Electric Co. v. City of San Diego, 450 U.S. 621 (1981); and Aginsv.
Tiburon, 447 U.S. 255 (1980). | emphasize here that we are not speaking of the normal requirements
that a matter involves a case or controversy over which the court has jurisdiction or the norma pruden-
tid requirements. Rather, the Supreme Court has developed “a specid ripeness doctrine applicable only
to condtitutional property rights claims.” Timothy V. Kassouni, “The Ripeness Doctrine and the Judicid
Relegation of Condtitutionally Protected Property Rights,” 29 Cal. W. L. Rev. 1, 2 (1992).

The basic stlatement of the Supreme Court’s specia ripeness test for takings was enunciated in
Williamson County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172 (1985). The
test has two prongs: findity of the governmentd land use decision, and the amount of compensation (if
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any) that the government agreed to pay. Id. at 194. While these tests sound smple, they are but the sur-
face of an astoundingly difficult process.

The “ Finality” Prong

A succinct summary of the final decison requirement of Williamson County has been developed
by one of the leading practitioners in this area of law, Michadl Berger. He has categorized the cases
into (at the moment) five branches thisfirst prong:

(1) The property owner must gpply for a specific use. Aginsv. City of Tiburon 447 US 255 (1980).

(2) The property owner apparently must make more than one gpplication. A “meaningful” application
for useis required. Penn Central Transp. Co. v. City of New York, 438 US 104 (1978) and Mac-
Donald, Sommer & Frates v. Yolo County, 477 US 340 (1986). Berger notes that in MacDonald
the gpplicant initidly requested that level of development and density that the genera plan and the zoning
plan cdled for.

(3) The owner must gpply for a variance. Williamson County Regional Planning Commission v.
Hamilton Bank, 473 U.S. 172 (1985). The notion isthat if government is not prepared to permit a use

under a planning or zoning ordinance they will be amenable to waiving the ordinance.

(4) The owner must obtain a “find” determination of what the government will permit. Williamson

County, Id.

As Berger notes, the professond skill of a planner is to devise an abstract and general scheme of
development and to ascertain if the specific proposa of a landowner violates the plan. Planners are not
trained in discerning the optimal specific use of any given parcd or the exact configuration of its buildings
and other design eements. He adds. “Anyone who thinks that he can get a planning agency to tel him
what he can do on his land has probably been abusing some controlled substance—or doesn’'t under-

gtand the planning process. Id. at 58-159 (emphagsin origind).

(5) The owner mugt suffer actud injury by application of the regulation. Hodel v. Virginia Surface
Mining & Reclamation Ass'n 452 US 264 (1981), et al. See Michadl Berger, The Ripeness Mess,
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SB14 ALI-ABA 155 (1997).

These sub-prongs have themselves generated internd rules and tests. The complexity of the ripeness
test is only hinted at here. See Gregory M. Stein, “Regulatory Takings and Ripeness in the Federd
Courts,” 48 Vand. L. Rev. 1 (1995), and Steven J. Eagle, Regulatory Takings, 628-640 (1996).

The * Sate Compensation” Prong

The “state compensation” prong of Williamson County results from the particular requirements
of the Takings Clause: “The Fifth Amendment does not proscribe the taking of property; it proscribes
taking without just compensation. ... [B]ecause the Fifth Amendment proscribes takings without just
compensation, no conditutiona violation occurs until just compensation has been denied.” 473 U.S. at
194 & n.13 (emphasisin origind). The government need not even tender payment. The opening of the
doors of its courts is sufficient, snce “dl that is required is that a ‘reasonable, certain and adequate
provison for obtaining mmpensation’” exig at the time of the taking. 1d. at n.13. Until the landowner
runs the panoply of substantive and procedural obstacles in state court on the compensation issue, he or
she has no right to afedera court hearing on federal congtitutional clams.

Preclusion from Federal Court

The Williamson County ripeness requirements do not permit an owner to assert his or her fed-
erd clam under the Takings Clause until that owner has bargained with locd authorities and has sued
for compensation in state court. However, the existence of this date litigation, a which the property
owner might have asserted federd claims, could mean that the federal courts would abstain from hearing
the case a dl. If thisistrue, then a property owner |00ses access to federal court to assert awrong ur-
der the U. S. Condtitution because the federa courts have forced that person, to become an involuntary
plaintiff in state court. The answer the answer to whether this is the case might be “yes.” Misson Oaks
Mobile Home Park v. City of Hollister, 989 F.2d 359 (Sth Cir. 1993), Old Vail Partners v. County of
Riversde, 108 F.3d 338 (9th Cir. 1997) (unpublished dispostion). It might be “no.” Dodd v. Hood
River County, 59 F.3d 852 (9th Cir. 1995). Or, then again, it might be “maybe.” VVon Kerssenbrock-
Praschmav. Saunders,  F.3d __ , 1997 WL 428880 (8th Cir. August 1, 1997).
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It is vitd that the Congress open the doors of the federa courts to property owners seeking to

assart their federd rights. A bill introduced by a member of the Committee on the Judiciary, Mr. Gdler-
gly, isintended to do just that. H.R. 1534.

Furthermore, where an owner claims that his or her property has been taken by the federal gov-
ernment, the Supreme Court in Williamson County deemed the availability of compensation to owners
through suit under the Tucker Act sufficient. 473 U.S. at 194, 28 U.S.C. § 1491(a)(1) (vesting jurisdic-
tion in the Court of Federa Claims respecting clams againgt the United States “founded either upon the
Condtitution, or any Act of Congress or any regulation...”). Later, in Preseault v. Interstate Com-
merce Commission, the Court required a denia of compensation under the Tucker Act as a requisite
to a chdlenge to the vdidity of the underlying regulation as well as to the dleged taking based upon it.
494 U.S. 1 (1990). This dtate of events again brings to mind the inequity whereby aggrieved owners
must seek money damages in the Court of Federal Claims, but injunctive or declaratory relief in the U.
S. Digtrict Court. Mr. Smith of Texas has pending in the Committee on the Judiciary a bill “to end the
Tucker Act shuffl€’ and to alow owners to seek full relief in the Court of Federal Clams or in the Dis-
trict Courts. H.R. 992. Thistype of relief is sordly needed.

THE EXPENSE OF REFORM

There will be a cost to the enhanced protection of property rights. It would take the form of a
mixture of increased compensation awards to property owners and the loss of governmenta actions not
feasble if compensation need be paid. However, there would be a gain to the American people to the
extent that actions, which would be wasteful if the costs to property owners are taken into account,
would be averted. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922), was the first casein
which the Supreme Court found that a regulation might conditute a compensable taking. Justice Oliver
Wendel Homes declared: “We are in danger of forgetting that a strong public desire to improve the
public condition is not enough to warrant achieving the desire by a shorter cut than the condtitutiona
way of paying for the change.” Id. at 416.
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Smilarly, the Congress might want to augment the Supreme Court’s takings compensation formula
“Just compensation” dmost never is full compensation, since te landowner dmogt invariably loses
more than the government takes. An succinct explanation is contained in Coniston Corp. v. Village of
Hoffman Estates, 844 F.2d 461, 464 (7th Cir. 1988):

Compensdtion in the condtitutiond sense is ... not full compensation, for market value is
not the value that every owner of property attaches to his property but merely the value
that the margind owner attaches to his property. Many owners are “intramargind,”
meaning that because of relocation costs, ntimentd attachments, or the specid suit-
ability of the property for their particular (perhaps idiosyncratic) needs, they vaue their
property a more than its market vaue (i.e, it is not “for sa€’). Such owners are hurt
when the government takes thelr property and gives them just its market vaue in return.
The taking in effect confiscates the additiona (call it “persond”) vaue that they obtain
from the property, but this limited confiscation is permitted provided the taking is for a
public use.

In addition, there is no requirement for compensation for the often-heavy relocation costs and
incidental damages that individua's and businesses often incur when they are forced to move to accom
modate governmental programs. Congress should consider providing compensation for at least some of
these codis as a generd rule. See Lynda J. Oswald, Goodwill and Going-Concern Vaue Emerging
Factors in the Just Compensation Equation, 32 B. C. L. Rev. 283 (1991); Michadl H. Schill, Intergov-
ernmental Takings and Just Compensation: A Question of Federalism, 137 U. Pa. L. Rev. 829 890-
892 (1989).

APPENDIX: STATES ADOPTING PROPERTY RIGHTS LEGISLATION

See Del. Code Ann. tit. 29, 8 605 (Supp. 1996); Fla. Stat. Ann. § 70.001 (West Supp. 1997);
Idaho Code 88 67-8001 to 67-8004 (1995); Ind. Code Ann. 88 422-2-31 to 422-2-32 (West
Supp. 1996); Kan. Stat. Ann. 88 77-701 to 77-707 (Supp. 1995); La Rev. Stat. Ann. § 3:2609;:
3622.1 (West Supp. 1997); 1996 Mich. Legis. Serv. 101 (West); Miss. Code Ann. 88 49-33-1to
49-33-19 (Supp. 1996); Mo. Ann. Stat. 8§ 536.017 (West Supp. 1996); Mont. Code Ann. 88
2-10-101 to 210-105 (1995); N.D. Cent. Code § 28-32-02.5 (Supp. 1995); Tenn. Code Ann. §§
12-1-201 to 12- 1-206 (Supp. 1996); Tex. Gov't Code Ann. §§ 2007.041 to .045 (West 1996);
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Utah Code Ann. 88 63-90-1 to 63-90-4 (Supp. 1996); Wash. Rev. Code § 36.70A.370 (West Supp.
1997); W. Va. Code §8§ 22-1A-1 to 22-1A-3 (1994); Wyo. Stat. Ann. §§ 9-5-301 to 9-5-305 (Mi-
chie 1995). One other gate, North Carolina, has passed an extremey limited takings statute. Source:
Mark W. Cordes, “Legpfrogging the Congtitution: The Rise of State Takings Legidation, 24 Ecology L.
Q. 187, 190 n. 16 (1997).



