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Beach renourishment is expensive, will likely become more ex-
pensive with more rapid erosion resulting from climate change, 
and is highly problematic from an environmental standpoint.

Death Knell for Judicial Takings in the 
Supreme Court? 
Notwithstanding the nearness of the 
miss in Stop the Beach Renourishment, 
the Court’s fractured opinion probably 
sounds the death knell for the judicial 
takings idea in the Supreme Court, at 
least for the foreseeable future. There 
were, of course, four solid votes for the 
judicial takings concept, but Justice 
Kennedy, the traditional swing vote on 
takings as on so many other issues, quite 
unambiguously concluded (together with 
Justice Sotomayor) that the eminent 
domain power is reserved to the politi-
cal branches, and that judicial rulings on 
property issues, to the extent review-
able at all under the U.S. Constitution, 
should be reviewed under the relatively 
deferential standards of the Due Process 
Clause. Justice Breyer (joined by Justice 
Bader Ginsburg) took the narrower ap-
proach of simply deferring the merits of 
the judicial takings idea; on the other 
hand, he offers no suggestion that he 
is sympathetic to the concept. Finally, 
future Justice Kagan, who filed a brief 
casting serious doubt on the judicial tak-
ings idea, would likely not become its 
champion on the Supreme Court.

There is more, however, than the 
narrow margin of victory for the justices 
wishing to reject or at least defer the 
judicial takings concept. The Court 

took longer than six months to issue its 
decision from the date of oral argument. 
It is fair to assume that Justice Scalia 
emerged from the confidential confer-
ence following the argument with an as-
signment to write an opinion for a Court 
unanimously agreed on affirming the 
Florida Supreme Court. Yet the Court 
produced anything but a unified product. 

While it may be decades before some 
justices’ private papers are opened to the 
public and scholars can study the actual 
tug-of-war that ensued, it is fair to assume 
that Justice Scalia and his colleagues 
engaged in a good deal of intellectual 
pushing and shoving in an effort to craft 
an opinion that a majority of the Court 
could support. It is self-evident that this 
effort failed, and that the failure produced 
a new round of fireworks, with Justice 
Scalia offering a biting critique of the po-
sitions and reasoning of Justices Kennedy 
and Breyer. Kennedy, he said, engaged 
in “Orwellian” reasoning, made an argu-
ment based on an “impossible” premise, 
focused on “nonexistent or insignificant 
problems,” and advanced an alternative 
standard for constitutional review of ju-
dicial rulings that “never means anything 
precise.” He characterized Justice Breyer 
as making statements that were “not 
true,” of “being coy” and even “odd.” 

Clearly at some point in the course of 
the Court’s deliberations, Justice Scalia 

threw up his hands in frustration and, 
adopting a rhetorical approach better 
adapted to a dissent than a majority opin-
ion, abandoned all pretense of seeking 
some middle ground on the legal issues. 
Instead, he let fly with his criticisms. 
After this no doubt painful process, it is 
difficult to imagine that Justice Scalia 
could assemble a majority any time soon 
willing to take a second, sympathetic 
look at the judicial takings concept.

Green Light for Beach Renourishment 
The one clear practical outcome of Stop 
the Beach Renourishment is that Florida 
authorities have been granted a green 
light to proceed with beach renourish-
ment projects without fear they may be 
subject to legal challenges under the 
Takings Clause. Beach renourishment is 
expensive, will likely become more ex-
pensive with more rapid erosion result-
ing from climate change, and is highly 
problematic from an environmental 
standpoint. To whatever extent coastal 
communities in Florida feel they need 
this tool in their toolkit to address coastal 
erosion, it will be available to them.
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The Supreme Court’s recent decision in 
Stop the Beach Renourishment has poten-
tial ramifications extending well beyond 
its narrow holding on rights of accretion 
or even its widely anticipated discus-
sion of judicial takings.

Justice Scalia wrote for a unanimous 
Court that the petitioner’s members did 
not own rights to accretion of their lit-
toral properties. Joined by Chief Justice 
Roberts and Justices Thomas and Alito, 
he also asserted that judicial action could 
constitute a taking under the Takings 
Clause.1 Justice Kennedy, joined by 
Justice Sotomayor, argued that a judicial 
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arrogation of property might better be 
regarded as a deprivation of substan-
tive and procedural due process. Justice 
Breyer, with Justice Bader Ginsburg, ar-
gued that it was both unnecessary to the 
judgment and imprudent for the Court 
to decide the validity of judicial takings. 
Neither concurring opinion rejected ju-
dicial takings outright. 

The Court accepted the Florida 
Supreme Court’s view of a close ques-
tion of state property law, although its 
opinion did not convincingly refute 
the logic of the intermediate appellate 
court it overruled.

On the “judicial takings” issue, 
Justice Kennedy correctly stated that 
consideration of the issue was un-
timely. However, in an appropriate 
case the Court should hold that states 
might take private property by judicial 
decree as well as by legislative, execu-
tive, or administrative action. Perhaps 
the most consequential implication 
of Justice Scalia’s “state action, not 
state actor” rationale might be the 
elimination of different levels of defer-
ence the Court has accorded land use 
decisions by different government 
actors.



Finally, despite Justice Kennedy’s 
infatuation with substantive due process 
in theory, it generally is an unsatisfac-
tory substitute for takings analysis. 
Even in those cases of property depriva-
tions where it is appropriate, substantive 
due process would provide meaningful 
protection for property owners only 
if the Supreme Court overturns U.S. 
Courts of Appeals precedents that have 
rendered it toothless.

Littoral Owners’ Property Rights  
in Accretion
In common law and in Florida, the 
boundary between private littoral 
property (encompassing inland and dry 
sand areas) and public trust property 
(wet sand and submerged land beyond) 
was the mean high-water mark, which 
moves over time. Through the doctrines 
of accretion and reliction, extensions of 
beaches resulting from slow deposits 
adding to the land or slow recession 
of water belonged to landowners. The 
Florida statute at issue replaced this dy-
namic boundary with a fixed “erosion-
control line,” meaning that landowners 
could not benefit from future accretion.

The Florida court “described the 
right to accretions as a future contingent 
interest, not a vested property right,”2 
despite the powerful emotional tug and 
monetary bonus that almost inevitably 
accompany ownership to the water’s 
edge. The possibility of accretion, be-
ing far from merely conjectural, was an 
element leading Florida to recalculate 
mean high-water lines every 19 years.

“Judicial Takings” Was Raised Prematurely, 
But is Correct in Principle
Stop the Beach Renourishment is of interest 
primarily because the Court granted cer-
tiorari on the issue of “judicial takings.”3

Justice Breyer reiterated that “[a] fun-
damental and longstanding principle of 
judicial restraint requires that courts avoid 
reaching constitutional questions in ad-
vance of the necessity of deciding them.”4 

Justice Scalia responded: “One can-
not know whether a takings claim is 
invalid without knowing what standard it 
failed to meet” (130 S.Ct. 2592 at 2603). 
However, the predicate to any taking is 
that the asserted right of which the plain-

tiff had been deprived was “property.” 
The Court held, 8–0, that the right to pos-
sible accretion was not a property interest.

In an appropriate case, however, the 
doctrine of judicial takings should be 
vindicated. As stated by Justice Scalia, 
its essence is that:

The Takings Clause . . . is not addressed 
to the action of a specific branch or 
branches. It is concerned simply with 
the act, and not with the government 
actor. . . . There is no textual justification 
for saying that the existence of the scope 
of a State’s power to expropriate private 
property without just compensation 
varies according to the branch of govern-
ment effecting the expropriation. Nor 
does common sense recommend such a 
principle. It would be absurd to allow a 
State to do by judicial decree what the 
Takings Clause forbids it to do by legis-
lative fiat. (130 S.Ct. 2592 at 2601)

In support of his point, Justice Scalia 
cited his dissent from denial of certiorari 
in Stevens v. Cannon Beach,5 based on 
the Oregon Supreme Court’s “invoking 
nonexistent rules of state substantive 
law.” The Stevens court discarded the 
trial court’s finding that a littoral owner’s 
dry sand area was available for public 
recreation through implied dedication or 
prescriptive easement. Instead, it found 
for the state, sua sponte, on the basis of 
Oregon customary law. Importantly, 
that custom was deemed to run along 
the entire coast, without the need for 
parcel-specific litigation, as would be the 
case with dedication or prescription.6 
However, a “custom” is a reasonable and 
universal rule of action in a locality, fol-
lowed not because it is believed to be the 
general law of the land or because the 
parties following it have made particular 
agreements to observe it, but because it 
“is in effect the common law within that 
place to which it extends, although con-
trary to the general law of the realm.”7

While property rights typically are 
created by state law,8 the state cannot 
subsequently abrogate them through 
what I have termed “definitional tak-
ings” 9 by the legislature,10 or by the 
“ipse dixit” of judges.11 The uncom-
pensated taking of private property 
by statute violates the federal Takings 

Clause, as does a taking by regulation. 
As Justice Scalia noted, nothing in the 
Constitution’s text suggests that an 
equivalent judicial act should be treated 
differently (130 S.Ct. 2592 at 2601).

“State Takings” Undermine Dolan’s 
Legislative/Adjudicative Distinction 
In Dolan v. City of Tigard (512 U.S. 374, 
114 S.Ct. 2309 (1994)), the Supreme 
Court held that exactions of property 
interests as a condition for development 
approval required an “individualized 
determination” that there was “rough 
proportionality” between the exaction 
sought and the burden that the devel-
opment would impose. Chief Justice 
Rehnquist noted that cases such as Euclid 
v. Ambler Realty Co. (272 U.S. 365, 47 S.Ct. 
114 (1926)) and Pennsylvania Coal Co. v. 
Mahon (260 U.S. 393, 43 S.Ct. 158 (1922), 
where the Court broadly deferred to land 
use regulations, “involved essentially leg-
islative determinations classifying entire 
areas of the city, whereas here the city 
made an adjudicative decision to condi-
tion petitioner’s application for a building 
permit on an individual parcel” (512 U.S. 
374, 385 (1994)).

However, as one commentator noted, 
“[i]n reality the discretionary powers 
of municipal authorities exist along a 
continuum and seldom fall into the neat 
categories of a fully predetermined leg-
islative exaction or a completely discre-
tionary administrative determination as 
to the appropriate exaction.”12

In Parking Association of Georgia, 
Inc. v. City of Atlanta (450 S.E.2d 200 
(Ga. 1994), cert. denied, 515 U.S. 1116 
(1995)), the city council required 
parking lot operators to help beautify 
Atlanta for the upcoming Olympic 
Games by converting 10 percent of 
the paved area in existing lots to land-
scaping, and to plant at least one tree 
for every eight parking spaces.13 The 
Georgia Supreme Court rejected the 
owners’ takings claim because “the 
city made a legislative determination 
with regard to many landowners . . .” 
(450 S.E.2d at 203 (quoting Dolan, 
512 U.S. at 391)). The dissent retorted 
that “[i]n Dolan, the Supreme Court 
placed the burden on the city because 
it had singled out a particular parcel 
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While property rights typically are created by state law, the 
state cannot subsequently abrogate them through what I have 
termed “definitional takings” by the legislature, or by the  
“ipse dixit” of judges.
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The actions of the state of Florida were reasonable both  
vis-a-vis common law and Florida statutory law.

to bear an extraction. Here, the city 
has singled out a particular use within 
the city to bear the extraction.”14 The 
U.S. Supreme Court denied certiorari. 
Justice Thomas, joined by Justice 
O’Connor, issued a stinging dissent:

It is hardly surprising that some courts 
have applied Tigard’s rough proportion-
ality test even when considering a leg-
islative enactment. It is not clear why 
the existence of a taking should turn on 
the type of governmental entity respon-
sible for the taking. A city council can 
take property just as well as a planning 
commission can. Moreover, the general 
applicability of the ordinance should 
not be relevant in a takings analysis. 
If Atlanta had seized several hundred 
homes in order to build a freeway, there 
would be no doubt that Atlanta had 
taken property. The distinction be-
tween sweeping legislative takings and 
particularized administrative takings 
appears to be a distinction without a 
constitutional difference.15

The logic of Justice Scalia’s Stop the 
Beach Renourishment plurality argument, 
with its stress on state acts as opposed 
to state actors, would make the Dolan 
legislative versus adjudicative distinc-
tion untenable.

Perhaps the Dolan distinction could 
be salvaged by relating it to functions 
rather than actors, as exemplified by 
the Oregon Supreme Court in Fasano 
v. Board of Commissioners of Washington 

County (507 P.2d 23 (Or. 1973)). The 
Fasano court explained: “Basically, 
this test involves the determination 
of whether action produces a general 
rule or policy which is applicable to an 
open class of individuals, interest, or 
situations, or whether it entails the ap-
plication of a general rule or policy to 
specific individuals, interests, or situ-
ations.”16 However, the majority ap-
proach, exemplified by the California 
Supreme Court in Arnel Development 
Co. v. City of Costa Mesa (620 P.2d 565 
(Cal. 1980)) rejects the notion that 
courts may distinguish which legisla-
tive acts are truly “legislative” and 
which are not.

Substantive Due Process, and Its  
Unfulfilled Promise
Justice Kennedy’s preference for sub-
stantive due process analysis as a sub-
stitute for judicial takings seems largely 
incorrect and otherwise unhelpful. 
As Justice Scalia noted, the Court has 
preferred “an explicit textual source of 
constitutional protection” to general-
ized due process protection (S.Ct. 2592 
at 2606). However, not every depriva-
tion of property is an arrogation of that 
property to government’s own use. In 
Lingle v. Chevron, U.S.A., Inc., 544 U.S. 
528, 125 S.Ct. 2074 (2005), the Court de-
clared that takings analysis did not sup-
plant substantive due process analysis, 
which was “logically prior to and distinct 
from” it.17 A state court construction of 

the meaning of state law might not be 
arbitrary or capricious and nevertheless 
constitute a compensable taking.

As I have argued, such non-takings 
deprivations ought to be protected by 
a meaningful level of substantive due 
process protection.18 However, despite 
the importance of substantive due 
process as a buttress against arbitrary 
deprivations of property, the doctrine 
has not fared well in the federal courts. 
Many circuits have unjustifiably bor-
rowed from search and seizure prec-
edent from the Fourth Amendment, 
and define a substantive due process 
violation in property rights cases as 
State conduct so egregious as to shock 
the conscience.19

As Justice Breyer observed, the con-
cept of “judicial takings” implicates a 
multitude of complex issues involving 
property law and federal procedure (130 
S.Ct. 2592 at 2619). A unitary standard for 
evaluating state takings would raise im-
portant issues of comity, as well. Both po-
tentially would substantially increase the 
caseload of federal courts. Stop the Beach 
Renourishment establishes the groundwork 
for subsequent exploration of these is-
sues, as well as the potential for increased 
protection of private property rights.
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The decision in Stop the Beach 
Renourishment was anxiously awaited 
among the property rights and land 
use communities. This term it was the 
Court’s major statement on property 
rights and takings. With its decision, 
the Court continues its dance with 
property rights. In so doing, the Court 
both intrigues and confounds. As a re-
sult, there are things we know, things 
that we might know, and things we do 
not know.

Is an Answer Blowin’ in the Wind?20

Harvey M. Jacobs

Things We Know
The plaintiffs believed they were bring-
ing a case about the substantive matter 
of property rights. First and foremost, 
who owned what, and why? 

The Court quickly and unanimously 
addressed these matters. The actions 
of the state of Florida were reason-
able both vis-a-vis common law and 
Florida statutory law. The state was 
acting within its rights when it brought 
sand in and created and extended the 

beachfront, and in so doing modified 
the access and property right composi-
tion of those private property owners 
adjoining the sea. The Court found 
nothing controversial in the facts of the 
case. Reading this early part of the de-
cision, one can wonder why the Court 
even took the case. Their assessment 
is, in essence, “this is clear, there is no 
controversy, the state was acting within 
its rights, and the state did nothing 
untoward.”




