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DEMGOCRACY AND THE FEDERALIST:
A RECONSIDERATION OF THE FRAMERS' INTENT*

MARBTIN DIAMOND
Claremont Men's Callege

It has been a common teaching among modern historians of the guiding ideas
in the foundation of our government that the Constitution of the United States
embodied a reaction against the democratic principles espoused in the Decla~
ration of Independence. This view has largely been accepted by political scien-
tists and has therefore had Important consequences for the way American
political development has been studied. I shall present here a contrary view of
the political theory of the Framers and examine some of its consequences.

What is the relevance of the political thought of the Founding Fathers to an
understanding of ¢ontemporary problems of liberty and justice? Four possible
ways of locking at the Founding Fathers immediately suggest themselves, First,
it may be that they possessed wisdom, a set of political principles still inherently
adequate, and needing only to be supplemented by skill in their proper contem-
porary application. Second, it may be that, while the Founding Fathers’ prinei-
ples are still sound, they are applicable anly to a part of our problems, but not
to that part which is peculiarly modern; and thus new principles are needed to
he joined together with the old ones. Third, it may be that the Founding
Fathers have simply become; they dealt with bygone problems and their prin-
ciples were relevant only to those old problems. Fourth, they may have been
wrong or radically inadequate even for their own time.

Each of these four possible conclusions requires the same foundation: an
understanding of the political thought of the Founding Fathers. To decide
whether to apply their wisdom, or to add to their wisdom, or to reject it as ir-
relevant or as unwise, it is absolutely necessary to understand what they said,
why they said it, and what they meant by it. At the same time, however, to
understand their claim to wisdom is to evaluate it: to know wherein they were
wise and wherein they were not, or wherein {and why) their wisdom is unavail-
ing for our problems. Moreover, even if it turns out that our modern problems
require wholly new principles for their solution, an excellent way to discover
those new principles would be to see what it is about modernity that has out-
moded the principles of the Founding Fathers. For example, it is possible that,
maodern developments are themselves partly the outcome of the particular at-
tempt to solve the problem of freedom and justice upon which this country was
founded. That is, our modern difficulties may testify to fundamental errors in
the thought of the Founding Fathers; and, in the process of discerning those
errors, we may discover what better prineciples would be.

The solution of our contemporary problems requires very great wisdom in-
deed. And in that fact lies the greatest justification for studying anew the

* An earlier version of this was written at the request of the Fund for the Republic;
the Fund’s generous assistance is here gratefully acknoewledged.
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political thought of the Founding Fathers. For that thought remains the finest
American thought on political matters. In studying them we may raise our-
gelves to their level. In achieving their level we may free curselves from limita-
tions that, ironically, they tend to impose upon us, 4.e., insofar as we tend to be
creatures of the society they founded. And in so freeing ourselves we may be
enabled, if it is necessary, to go beyond their wisdom. The Founding Fathers
still loom s0 large in our life that the contemporary political problem of liberty
and justice for Americans could be stated as the need to choose whether to
apply their wisdom, amend their wisdom, or reject it. Only an understanding of
them will tell us how to choose.

For the reflections on the Fathers which follow, I employ chiefly The Fed-
eralist as the clue to the political theory upon which rested the founding of the
American Bepublie. That this would he inadequate for a systematic study of
the Founding Fathers goes without saying. But it is the one book, “to which,”
as Jefferson wrote in 1825, “‘appeal is habitually made by all, and rarely de-
clined or denied by any as evidence of the general opinion of those who framed
and of those who accepted the Constitution of the United States, on guestions
as to its genuine meaning.” As such it is the indispensable starting point for
systematic study.

1

Qur major political problems today are problems of democracy; and, as much
as anything else, the Federalist papers are a teaching about democracy. The
conelusion of one of the most important of these papers states what is also the
most important theme in the entire work: the necessity for “a republican rem-
edy for the diseases most incident to republican government.”! The theme is
clearly repeated in a passage where Thomas Jefferson is praised for displaying
equally “a fervent attachment to republican government and an enlightened
view of the dangerous propensities against which it ought to be guarded.”? The
Federalist, thus, stresses its commitment to republican or popular government,
but, of course, insists that this must be an enlightened commitment.

But The Federalist and the Founding Fathers generally have not been taken
at their word. Predominantly, they are understood as bheing only quasi- or even
anti-democrats. Modern American historical writing, at least until very re-
cently, has generally seen the Constitution as some sort of apostasy from, or
reaction to, the radically democratic implications of the Declaration of Inde-
pendence—a reaction that was undone by the great ‘“‘demacratic break-
throughs” of Jeffersonianism, Jacksonianism, ete. This view, I believe, involves
a false understanding of the crucial political issues involved in the founding of
the American Republic. Further, it is based implicitly upon a questionable mod-
ern approach to demacracy and has tended to have the effect, moreover, of
relegating the political teaching of the Founding Fathers to the pre-demacratic
past and thus of making it of no vital concern to moderns. The Founding

1 Pederalist, No. 10, p. 62, All references are ta the Modern Library edition, ed. E. M.
Earle.
2 Federalist, No. 49, p. 327.
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Fathers themselves repeatedly stressed that their Constitution was wholly
consistent. with the true principles of republican or popular government. The
prevailing maodern opinion, in varying degrees and in different ways, rejects that
claim. It thus becomes important to understand what was the relation of the
Founding Fathers to popular government, or democraey.

I have deliberately used interchangeably their terms, ‘“‘popular govern-
ment'’ and “democraecy.” The Founding Fathers, of course, did not use the
terms entirely synonymously and the idea that they were less than “democrats”
has been fortified by the fact that they sometimes defined “democracy’ in-
vidiously in comparison with “republic.” But this fact does not really justify the
apinion. For their basic view was that popular government was the genus, and
democracy and republic were two species of that genus of government. What dis-
tinguished popular government from other genera of government, was that in it,
political authority is “derived from the great body of the society, not from
. . . [any] favoured elass of it."’* With respect to this decisive question, of where
political authority is lodged, democracy and republic-——as The Federalist uses
the terms—differ not in the least. Republics, equally with democracies, may
claim to be wholly a form of popular government. This is neither to deny the
difference hetween the two, nor to depreciate the importance The Federalist
attached to the difference; but in The Federalist's view, the difference does not
relate to the essential principle of popular government. Democracy means in
The Federalist that form of popular government where the citizens “‘assemble
and administer the government in person.'* Republics differ in that the people
rule through representatives and, of course, in the consequences of that differ-
ence. The crucial point is that republics and democracies are equally forms of
popular government, but that the one form is vastly preferable to the other
because of the substantive consequences of the difference in form. Those his-
torians who consider the Founding Fathers as less than “democrats,’” miss or
reject the Founders’ central contention that, while being perfectly faithful to
the principle of popular government, they had solved the problem of popular
government,

In what way is the Constitution ordinarily thought to be less democratic than
the Declaration? The argument is usually that the former is characterized by

3 Federalist, No, 39, p. 244, Here Madison apeaks explicitly of the republican form of
government, But see an the same page how Madisen compares the republican form with
“every other popular government.”' Regarding the crucial guestion of the lodgement of
political authotity, Madison speaks of republic, demacracy and popular government inter-
changeably, Consider that, in the very paper where he distinguishes so precisely between
democracies and republies regarding direet versua representative rule, Madison definea
his general aim both as a search for “a republican remedy® for republican diseases and a
remedy that will “‘preserve the spirit and the form of popular government.” {p. 58.)
Interestingly, or June 6 at the Federal Convention, Madison’s phrasing for a similar
problem was the search for “the only defense against the inconveniences of democracy
consistent with the democratic form of government.” Madiaon, Writings, ed. G. Hunt, Vol.
3 (G. P. Putham’s S8ons, New York, 1902}, p. 103, Italies supplied throughout.

4 Federalist, No. 10, p. 58.
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fear of the people, by preoccupation with minority interests and rights, and by
measures therefore taken against the power of majorities. The Declaration, it is
true, does not display these features, but this is no proof of a fundamental dif-
ference of principle between the two. Is it not abviously possible that the dif-
ference iz due only to a difference in the tasks to which the two documents were
addressed? And is it not further possible that the democratic principles of the
Declaration are not only compatible with the prophylactic measures of the Con-
stitution, but actually imply them?

The Declaration of Independence formulates two eriteria for judging whether
any government is good, or indeed legitimate. Good government must rest, pro~
cedurally, upon the consent of the governed. Good government, substantively,
must do only certain things, e.g., secure certain rights. This may be stated an-
other way by borrowing a phrase from Locke, appropriate enough when dis-
cussing the Declaration. That “the people shall be judge’ is of the essence of
democracy, is its peculiar form or methad of proceeding. That the people shall
judge rightly is the substantive problem of democracy. But whether the pro-
cedure will bring about the substance is problematic. Between the Declaration’s
two criteria, then, a tension exists: consent can be given or obtained for govern-
mental actions which are not right—at least as the men of 1776 saw the right.
{To give an ohvious example from their point of view: the people may freely but
wrongly vote away the protection due to property.) Thus the Declaration
clearly contained, although it did not resolve, a fundamental problem. Solving
the problem was nat its task; that was the task for the framers of the Constitu-
tion. But the man who wrote the Declaration of Independence and the leading
men who supported it were perfectly aware of the difficulty, and of the necessity
for a “republican remedy.”

What the text of the Declaration, taken alane, tells of its meaning may easily
he substantiated by the testimony of its author and supporters. Consider aonly
that Jefferson, with no known change of heart at all, said of The Federalist that
it was “the best commentary on the principles of government which was ever
written.””8 Jefferson, it must be remembered, came firmly to recommend the
adaption of the Constitution, his eriticisms of it having come down only to a
propasal for rotation in the Presidency and for the subsequent adoption of a
hill of rights. I do not, of course, deny the peculiar character of “Jeffersonian-
ism" nor the importance to many things of its proper understanding. I only
state here that it is certain that Jefferson, unlike later historians, did not view
the Constitution as a retrogression from democracy. Or further, consider that
John Adams, now celebrated as America's great conservative, was so enthusi-
astic about Jeffersan’s draft of the Declaration as to wish on his own account
that hardly a word be changed. And this same Adams, also without any change
of heart and without complaint, accepted the Constitution as embodying many
of his own views an government.

The idea that the Constitution was a falling back from the fuller democracy

$ The Works of Thomas Jefferson, ed, Paul 1. Ford (The Federal Editien), Vol. 5
{G. P, Putnam’s Sons, New York, 1904), p. 434.
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of the Declaration thus rests in part upon a false reading of the Declaration a8
free from the concerns regarding democracy that the framers of the Constitu-
tion felt. Perhaps only those would so read it who take for granted a perfect,
self-subsisting harmony between consent (equality) and the proper aim of gov-
ernment (justice), or between consent and individual rights (liberty). This as-
sumption was utterly foreign to the leading men of the Declaration.

II

The Declaration has wrongly been converted inta, as it were, a super-demo-
cratic document; has the Constitution wrongly been converted in the modern
view into an insufficiently demacratic document? The only basis for depreciat-
ing the democratic character of the Constitution lies in its framers’ apprehen-
sive diagnosis of the “diseases,” “defects” or “evil propensities” of democracy,
and in their remedies. But if what the Founders considered to be defects are
genuine defects, and if the remedies, without violating the principles of popular
government, are genuine remedies, then it would be unreasonable to call the
Founders anti- or quasi-democrats. Rather, they would be the wise partisans of
democracy; a man is not a hetter democrat but only a foolish democrat if he
ignores real defects inherent in popular government. Thus, the question be-
comes: are there natural defects to democracy and, if there are, what are the
best remedies?

In part, the Founding Fathers answered this question by employing a tradi-
tional mode of political analysis. They believed there were several hasic possible
regimes, each having several possible forms. Of these possible regimes they he-
lieved the best, or at least the best for America, to be popular government, but
only if purged of its defects. At any rate, an unpurged popular government they
believed to be indefensible. They believed there were several forms of popular
government, crucial amang these direct democracy and republican—or repre-
sentative—government (the latter perhaps divisible into two distinct forms,
large and small republics). Their constitution and their defense of it constitute
an argument for that form of popular government (large republie) in which the
“evil propensities” would be weakest or most susceptible of remedy.

The whole of the thought, of the Founding Fathers is intelligible and, espe-
clally, the evaluation of their claim to be wise partisans of popular government
is possible, only if the words “disease,” “defect,"” and “evil propensity” are al-
lowed their full force. Unlike modern “value-free” social scientists, the Found-
ing Fathers believed that true knowledge of the good and bad in human conduct
was possible, and that they themselves possessed sufficient knowledge to discern
the really grave defects of popular government and their proper remedies. The
modern relativistic or positivistic theories, implicitly employed by most com-
mentators on the Founding Fathers, deny the possibility of such true knowledge
and therefore deny that the Founding Fathers could have been actuated by
knowledge of the good rather than by passion or interest. (I deliberately em-
ploy the language of Federalist No. 10. Madison defined faction, in part, as a
group “united and actuated by . . . passion, or . . . interest.” That is, factions
are groups nol—as presumably the authors of The Federalist were—actuated by
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reason.) How this modern view of the value prohlem supports the eonception
of the Constitution as less demoeratic than the Declaration is clear. The Found-
ing Fathers did in fact seek to prejudice the outcome of democracy; they sought
to alter, by certain restraints, the likelihood that the majority would decids
certain political issues in had ways. These restraints the Founders justified as
mitigating the natural defects of democracy. But, say the moderns, there are
no “bad’ political decisions, wrong-in-themselves, from reaching which the ma-
jority ought to be restrained. Therefore, ultimately, nothing other than the
specific interests of the Founders can explain their zeal in restraining democ-
racy. And inasmuch as the restraints were typically placed on the many in the
interest of the propertied, the departure of the Constitution is “anti-demo-
eratic” or “thermidorean.” In short, according to this view, there cannot he
what the Founders claimed to possess, “an enlighlened view of the dangerous
propensities against which [popular government] . . . ought to be guarded,”
the substantive goodness or badness of such propensities being a matter of
opinion or taste on which reason can shed no light.

What are some of the arrangements which have been considered signs of “un-
democratic’ features of the Constitution? The process by which the Constitu-
tion may be amended is often cited in evidence. Everyone is familiar with the
arithmetic which shows that a remarkably small minority could prevent passage
of a eonstitutional amendment supported by an overwhelming majority of the
people. That is, bare majorities in the thirteen least populous states could pre-
vent passage of an amendment desired by overwhelming majorities in the
thirty-six most populous states. But let us, for a reason to be made clear in a
moment, turn that arithmetic around. Bare majorities in the thirty-seven least
populous states can pass amendments against the opposition of overwhelming
majorities in the twelve most populous states, And this would mean in actual
votes today (and would have meant for the thirteen original states) constitu-
tional amendment by a minority against the opposition of a majority of citizens.
My point is simaply that, while the amending procedure does invalve qualified
majorities, the qualification is not of the kind that requires an especially large
numerical majority for action.

I suggest that the real aim and praectical effect of the complicated amending
procedure was not at all to give power to minorities, but to ensure that passage
of an amendment would require a nationally distributed majority, though one
that legally could consist of a bare numerical majority. It was only adventitious
that the procedure has the thearetical possibility of a minority blocking (or
passing) an amendment. The aim of requiring nationally distributed majorities
was, I think, to ensure that no amendment eould be passed simply with the
support of the few states or sections sufficiently numerous to provide a bare
majority. No doubt it was also believed that it would be difficult for such a
national majority to form or become effective save for the decent purposes that
could command national agreement, and this difficulty was surely deemed a
great virtue of the amending process. This is what I think The Federalist really
means when it praises the amending process and says that “it guards equally
against that extreme facility, which would render the Constitution too mutable;
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and that extreme difficulty, which might perpetuate its discovered faults.”® All
I wish to emphasize here is that the actual method adopted, with respect to the
numerical size of majorities, is meant to leave all legal power in the hands of
ordinary majorities so long as they are national majorities. The departure from
simple majoritarianism is, at least, not in an oligarchic or aristocratic direction.
In this erucial respect, the amending procedure does conform strictly to the
principles of republiean (popular) government.

Consider next the suffrage question. It has long been assumed as proof of an
anti-democratic element in the Constitution that the Founding Fathers de-
pended for the working of their Constitution upon a substantially limited
franchise. Just as the Constitution allegedly was ratified by a highly qualified
electorate, so too, it is held, was the new government to be based upon a suf-
frage subject to substantial property qualifications. This view has only recently
heen seriously challenged, especially by Robert E. Brown, whose detailed re-
searches convince him that the property qualifications in nearly all the original
states were probably so small as to exclude never more than twenty-five per
cent, and in most cases as little as only five to ten per cent, of the adult white
male population.® That is, the property qualifications were not desighed to
exclude the mass of the poor but only the small proportion which lacked a con-
crete—however small—stakein society, i.e., primarily the transients or “‘idlers.”

The Constitution, of course, left the suffrage question to the decision of the
individual states. What is the implication of that fact for deciding what sort of
suffrage the Framers had in mind? The immediately popular branch of the na-
tional legislature was to be elected by vaters whao “shall have the qualifications
requisite for electors of the most numerous branch of the State Legislature.”
The made of election to the electoral college for the Presidency and to the
Senate is also left to “‘be prescribed in each State by the legislature thereof.”
At a minimum, it may be stated that the Framers did not themselves attempt
to reduce, or prevent the expansion of, the suffrage; that question was left
whaolly to the states—and these were, ironically, the very hotbeds of post-revo-
lutionary democracy from the rule of which it is familiarly alleged that the
Founders sought to escape.’

In general, the conclusion seems inescapable that the states had a far broader
suffrage than is ordinarily thought, and nothing in the actions of the Framers
suggests any expectation or prospect of the reduction of the suffrage. Again, as
in the question of the amending pracess, I suggest that the Constitution repre-
sented no departure whatsoever from the demoacratic standards of the Revolu-

% Federalist, No, 43, p. 286.

e Middle Class Democracy and the Revelution in Massqchusetts, 1691—1780. (Cornell
University Press, Ithaca, 1955).

T Madison must have thought that he had established this point heyond misinterpre-
tation in The Federalist, No. 57, “Who are to be the electora of the federal representatives?
Not the rich, more than the poor; not the learned, more than the ignorant; not the haughty
heirs of distinguished names, mare than the humble sons of obseurity and unpropitious
fartune. The electors are to be the great body of the people of the United States. They are
to be the same who exercise the right in every State of electing the corresponding branch
of the legislature of the State.” (p. 371.)
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tionary period, or from any demacratiec standards then generally recognized.®

What of the Senate? The organization of the Senate, its term of office and its
ataggered mode of replacement, its election by state legislatures rather than
directly by the people, among other things, have been used to demonstrate the
undemacratic character of the Senate as intended by the Framers. Was this not
3 device ta represent property and not people, and was it not intended therefore
to be a non-popular element in the government? I suggest, on the contrary,
that the really important thing is that the Framers thought they had found a
way to protect property without representing it. That the Founders intended
the Senate to be ane of the ¢rucial devices for remedying the defects of democ-
racy is certainly true. But The Federalist argues that the Senate, as actually
proposed in the Constitution, was calculated to be such a device as would oper-
ate only in a way that “will consist . . . with the genuine principles of repub-
lican government.”? I helieve that the claim is just.

Rather than viewing the Senate from the perspective of modern experience
and opinions, consider how radically democratic the Senate appears when
viewed from a pre-modern perspective. The model of a divided legislature that
the Founders had most in mind was probably the English Parliament. There the
House of Lords was thought to provide some of the beneficial checks upon the
popular Commeons which it was hoped the Senate would supply in the American
Constitution. But the American Senate was to possess none of the qualities
which permitted the House of Lords to fulfill its role; 4.e., its hereditary basis, or
membership upon election by the Crown, or any of its other aristocratic char-
acteristics.!® Yet the Founding Fathers knew that the advantages of having
hoth a Senate and a House would “be in proportion to the dissimilarity in the
genius of the two bodies.””" What is remarkable is that, in seeking to secure this
dissimilarity, they did not in any respect go beyond the limits permitted by the
“genuine principles of republican government.”

Not anly is this dramatically demonstrated in comparison with the English
House of Lords, but also in comparison with all earlier theory regarding the
division of the legislative power. The aim of such a division in earlier thought is
to secure a halance between the aristoeratic and democratic elements of a polity.
This is connected with the pre-modern preference for a mized republic, which
was rejected by the Founders in favor of a democratic republic. And the tradi-

2 This is not to deny the importance of the existing property qualificationa for the
understanding of the Founders' politieal theory., The legal exclusion from the franchise
of even & very amall portion of the adult population may have enormous significance for
the politics and life of a country. This is abvious in the case of a racial, ethnic or religious
minotity. And the exclusion of atharwise eligible adult males on the grounds of poverty
may Le equally important. The property gualification clearly praises and rewards certain
virtues, impliea that the voter must possess certain qualities to warrant his exercise of the
franchise, and aima at exeluding a “rabble” from the operations of political parties, But
important, therefore, as the property qualification was, it does not demonstrate that the
Founding Fathers departed radieally from the moat important aspects of the principle of
majority rule.

¥ Federalist, No., 62, p. 403,

18 Federalist, Na. 63, p. 414.

1 Federalizt, No. 62, p. 403,
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tional way to secure this balance or mixture was to give one house or office to
the suffrages of the few and one to the suffrages of the many. Nothing of the
kind is involved in the American Senate. Indeed, on this issue, so often cited as
evidence of the Founders’ undemocratic predilections, the very opposite is the
case. The Senate is a constitutional device which par ezcellence reveals the
strategy of the Founders. They wanted something like the advantages earlier
thinkers had seen in 2 mixed legislative power, but they thought this was possi-
ble (and perhaps preferable) without any introduction whatsoever of aristo-
cratic power into their system, What pre-modern thought had seen in an
aristocratic senate—wisdom, nobility, manners, religion, ete.—the Founding
Fathers converted into stability, enlightened self-interest, a “temperate and
respectable body of citizens.” The qualities of a senate having thus been altered
(involving perhaps comparable changes in the notion of the ends of govern-
ment), it became possible to secure these advantages through a Senate based
wholly upon popular principles. Or so I would characterize a Senate whaose
membership required no property qualification and which was appointed (or
elected in the manner preseribed) by State legislatures which, in their own turn,
were elected annually or biennially by a nearly unjversal manhood suffrage.

The great claim of The Federalist is that the Constitution represents the ful-
fillment of a truly novel experiment, of ““a revolution which has no parallel in
the annals of society,” and which is decisive for the happiness of “the whale
human race.”* And the novelty, I argue, consisted in solving the problems of
popular government by means which yet maintain the government “wholly
popular.” In defending that elaim against the idea of the Constitution as a re-
treat from democracy I have dealt thua far only with the easier task: the dem-
onstration that the constitutional devices and arrangements do not derogate
from the legal power of majorities to rule. What remains is to examine the
claim that the Constitution did in fact remedy the natural defects of demoe-
racy. Befare any effort is made in this direction, it may be useful to summarize
some of the implications and possible utility of the analysis thus far.

Above all, the merit of the suggestions I have made, if they are accurate in
describing the intention and action of the Founders, is that it makes the Found-
ers available to us for the study of modern problems. I have tried to restore to
them their bona fides as partisans of demoeracy. This done, we may take seri-
ously the question whether they were, as they claimed to be, wise partisans of
democracy or popular government. If they were partisans of democracy and if
the regime they created was decisively democratie, then they speak to us not
merely about bygone problems, not from a viewpoint—in this regard—radically
different from our own, but as men addressing themselves to problems identical
in principle with our own. They are a source from within our own heritage
which teaches us the way to put the question to democracy, a way which is re-
jected by certain prevailing modern ideas. But we cannot avail ourselves of their
assistance if we consider American history to be a succession of democratiza-
tions which overcame the Founding Fathers’ intentions. On that view it is easy

12 Pederalist, Na. 14, p. 85.
1a Ibid., p. 81,



DEMOCGRACY AND ‘“THE FEDERALIST" 61

to regard them as simply outmoded. If T am right regarding the extent of democ-
racy in their thought and regime, then they are not outmoded by modern events
but rather are tested by them. American history, on this view, is not primarily
the replacement of a pre-democratic regime by a democratic regime, but is
rather a continuing testimony to how the Founding Fathers’ democratic regime
has worked out in modern circumstances. The whole of our national experience
thus becomes a way of judging the Founders’ principles, of judging democracy
itself, or of pondering the flaws of democracy and the means to its improvement.

III

What was the Founding Fathers’ view of the good life? Upon what funda-~
mental theoretical premises did that view of the good life depend? How com-
prehensive was their understanding of the dangers against which popular gov-
ernment was to be guarded? How efficacious were their remedies and what may
have been the unanticipated costs of those remedies? These questions are clearly
too vast to answer here and now. What follows is only a series of notes which
bear upon the problems raised, and which I think may serve as general guides
to what it is important to seek in studying the Founding Fathers.

The Federalist does not discuss systematically, as would a theoretical treatise,
the question of the ends or purposes of government, That is, it does not deal
systematically with philosophical issues. This is not to say that its authors did
not have a view in such matters. But what that view was, and what are its im-
plications for the understanding of the Constitution, is a subject on which I
find it difficult to speak with confidence. I must still regard as open the question
whether the authors of The Federalist, or the other leading founders, had them-
selves fully reflected on these matters, or whether they treated them as settled
by thinkers like Locke and Montesquieu, or whether crucial premises in their
thought were unreflectively taken for granted. But men eannot act on a political
scale so vast as they did without having and employing a view of the politically
fundamental; and it is this view which provides the crucial perspective for the
understanding of their particular actions and thoughts,

Perhaps the most explicit fundamental utterance of The Federalist is the
statement, regarding
the great principle of self-preservation . . . the transcendent law of nature and of nature’s

God, which declares that the safety and happiness of society are the objects at which all
political institutiona aim, and to which all such institutione must be sacrificed.14

But self-preservation, it is made clear, includes more than mere preservation.
This passage, which. interestingly echoes the Declaration of Independence on
the “laws of nature and of nature’s God,” emphasizes that preservation in-
cludes “happiness’ as well as “‘safety.” That is, The Federalist is aware of and
explicitly rejects the kind of regime that would follow from a narrower view of
self-preservation. For example, The Federalist seems explicitly to be rejecting
Hobbes when, in another context, it rejects the view that “nothing less than the
chains of despotism can restrain [men] from destroying and devouring one an-

Y Federalist, No. 43, p. 287.
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other.””® But while it rejects the “chains of despotism,”’ i.e., the Hobbhesean
solution to the problem of self-preservation, it nonetheless seems to accept
the Hobbesean statement of the problem. As it were, the primary fears of The
Federalist are Hobbesean, that is, fears of “foreign war and domestic convul-
sion.” Rejecting a despotic solution, the great aim of The Federalist is to supply
a liberal and republican solution to the same problem. But while there is a
great difference, never to be underestimated, between a liberal and a repressive,
a republican and a monarchical solution, it may be that in making the same
dangers and their solution the desideratum for the structure and functions of
government much of the Hohbesean view is preserved.

The main ohject of The Federalist was to urge the necessity of a firm and en-
ergetic Union. The utility of such a Union, and therefore the chief ends it will
serve, is that it will strengthen the American people against the dangers of
“foreign war’” and secure them from the dangers of ‘“domestic convulsion.”
These functions of government are the most frequently discussed and the most
vehemently emphasized in the whole work. T'o a very great extent, then, The
Federalist determines the role of government with reference only, or primarily,
to the extremes of external and internal danger, It is to avoid the pre-civil
forms of these dangers that men form government and it is the ¢ivil solution of
these dangers which, almost exelusively, determines the legitimate objects of
governinent. But again, The Federalist repeatedly emphasizes that a “novel”
solution is at hand. The means now exist—and America is uniquely in a position
to employ them—for a republican solution which avoids the extremes of tyr-
anny and anarchy. But notice that, on this view, liberalism and republicanism
are not the means by which men may ascend to a nobler life; rather they are
simply Instrumentalities which solve Hobbesean problems in a more moderate
manner. It is tempting to suggest that if America is a “Lockean’ nation, as is s0
often asserted, it is true in the very precise sense that Locke's “comfortable
preservation” displaces the harshness of the Hobbesean view, while not repudi-
ating that view in general.

To be sure, The Federalist does make other explicit statements regarding the
ends of government. For example: “Justice is the end of government. It is the
end of civil society.”'s But this statement, to the best of my knowledge, is made
only once in the entire work; and the context suggests that “justice’” means
simply “civil rights’” which in turn seems to refer primarily to the protection of
economic interests. That justice has here this relatively narrow meaning, as
compared with traditional philosophical and theological usage, is made more
probable when we take account of the crucial statement in Federalisi No. 10.
There the “first object of government” is the protection of the diverse human
faculties from. which arise the “‘rights of property’”’ and the unequal distribution
of property. The importance of this statement of the function of government is
underscored when it is recalled how large a proportion of The Federalist deals
with the improvements in “commerce’ made possible by the new Constitution.

U Federalist, No. 55, p. 365.
14 Federalist, No. 51, p. 340.
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For example, in a list of the four “principal objects of federal legislation, ' three
(foreign trade, interstate trade, and taxes) deal explicitly with commerce, The
fourth, the militia, also deals with commerce insofar as it largely has to do with
the prevention of ““domestie convulsion’” brought on by economic matters.

The very great emphasis of The Federalist on commerce, and on the role of
government in nurturing it, may not be at all incompatible with the theme of
“happiness”” which is the most frequently oceurring definition of the “ohject of
government.” The most definite statement is the following:

A good government implies two things: fret, fidelity to the object of government, which

ia the happiness of the people, secondly, a knowledge of the meane by which that abject
can be best obtained.!*

The Federalist is not very explicit in defining happiness. But there are firm
indications that what it had in mind has little in common with traditional philo-
sophical or theological understandings of the term. At one place, The Federalist
indicates that happiness requires that government “provide for the security, ad-
vance the prosperity, [and] suppart the reputation of the commanwealth.’"¢ In
another, happiness seems to require “‘our safety, our tranquility, our dignity, our
reputation.”® Part of what these words mean is made clear by the fact that
they summarize a lengthy indictment of the Articles of Confederation, the
particulars of which deal in nearly every case with commercial shortcomings.
Happiness, “‘a knowledge of the means” to which The Federalist openly claims
o possess, seems to consist primarily in physical preservation from external and
internal danger and in the comforts afforded by a commercial society; which
comforts are at once the dividends of security and the means to a republican
rather than repressive security.

What is striking is the apparent exclusion from the functions of government
of a wide range of non-economic tasks traditionally considered the decisive
business of government, It is tempting to speculate that this reduction in the
tasks of government has something to do with The Federalist's defense of popu-
lar government. The traditional criticism of popular government was that it
gave over the art of government into the hands of the many, which is to say
the unwise. It would be a formidable reply to reduce the complexity of the gov-
ernmental art to dimensions more commensurate with the capacity of the many.
I use two statements by Madison, years apart, to illustrate the possibility that
he may have had something like this in mind. “There can be no doubt that
there are subjects to which the capacities of the bulk of mankind are unequal .2
But on the other hand, “the confidence of the [Republican party] in the ca-
pacity of mankind for self-government’® is what distinguished it from the Fed-

17 Federalist, No. 53, p. 350-51.

13 Federalist, No. 62, p. 404,

W Federalist, No. 30, p. 186.

20 Federalist, No. 15, p. 88.

# Letter to Edmund Randolph, January 10, 1788.

# Letter to William Fustis, May 22, 1823. The lettera to Randolph and Eustis were
brought to my attention by Ralph Ketcham's article, “Notes on James Madison's Sources
for the Tenth Federalist Paper,” Midwest Journal of Political Science, Vol. 1 (May, 1957).



64 THE AMERICAN POLITICAL S8CIENCE REVIEW

eralist party which distrusted that capacity. The confidence in mankind’s ca-~
pacities would seem to require having removed from government the subjects
to which those capacities are unequal.

v

So far as concerns those ends of government on which The Federalist is almost
wholly silent, it is reasonable to infer that what the Founders made no provision
for they did not rank highly amaong the legitimate objects of government. Other
political theories had ranked highly, as objects of government, the nurturing of
a, particular religion, education, military courage, civic-spiritedness, modera-
tion, individual excellence in the virtues, ete. On all of these The Federalist is
either silent, or has in mind only pallid versions of the originals, or even seems
to speak with contempt. The Founders apparently did not consider it necessary
to make special provision for excellence. Did they assume these virtues would
flourish without governmental ar other explicit provision? Did they consciously
sacrifice some of them to other necessities of a stable popular regime-—as it
were, as the price of their solution to the problem of democracy? Or were these
virtues less necessary to a country when it had been properly founded on the
basis of the new “science of politics”? In what follows I suggest some possible
answers to these questions.

The Founding Fathers are often criticized for an excessive attention to, and
reliance upon, mechanical institutional arrangements and for an insufficient
attention to “sociological’’ factors. While a moderate version of this criticism
may finally be just, it is nonetheless clear that The Federalist pays considerable
and shrewd attention to such factors. For example, in Federalist No. 51, equal
attention is given to the institutional and non-institutional strengths of the
new Constitution, One of these latter is the solution to the “problems of fae-
tion.”” It will be convenient to examine Federalisi No. 10 where the argument
about faction is mare fully developed than in No. 561. A close examination of
that solution reveals something about The Federalist's view of the virtues neces-
sary to the good life.

The problem dealt with in the tenth essay is how ‘‘to break and control the
violence of faction.” “The friend of popular governments never finds himself
go much alarmed for their character and fate, as when he contemplates their
propensity to this dangerous vice.” Faction is, thus, the problem of popular
government. Now it must be made clear that Madison, the author of this
essay, was not here really concerned with the problem of faction generally. He
devotes only two sentences in the whole essay to the dangers of minorify
factions. The real problem in a popular government, then, is majority faction,
or, more precisely, the majority faction, i.e., the great mass of the little prop-
ertied and unpropertied. This is the only faction that can “execute and mask
its viclence under the forms of the Constitution.” That is, in the American
republic the many have the legal power {o rule and thus from them can come
the greatest harm. Madison interprets that harm fairly narrowly; at least, his
overwhelming emphasis is on the clagsic economic struggle between the rich
and the poor which made of ancient democracies “spectacles of turbulence
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and eontention.” The problem for the friend of popular government is how to
avoid the “domestic convulsion” which results when the rich and the poor,
the few and the many, as is their wont, are at each others’ throats. Always
before in popular governments the many, armed with political power, in-
variably precipitated such convulsions. But the friend of popular government
must find only “a republican remedy” for this disease which is “most incident
to republican government.” “To secure the public good and private rights
against the danger of . . . [majority] faction, and at the same time to preserve
the spirit and the form of popular government, is then the great object to
which our inquiries are directed.”

Without wrenching Madison’s meaning too greatly, the problem may be
put erudely this way: Madison gave a beforehand answer to Marx. The whole
of the Marxian scheme depends upon the many—having been proletarianized—
causing precisely such domestic convulsion and usurpation of property as
Madison wished to avoid. Madison believed that in America the many could
be diverted from that probable course. How will the many, the majority, be
prevented from using for the evil purpose of usurping property the legal power
which is theirs in a popular regime? “Evidently by one of two [means] only.
Either the existence of the same passion or interest in a majority at the same
time must be prevented, or the majority, having such co-existent passion or
interest, must be rendered, by their number and local situation, unable to econ-
cert and carry into effect schemes of oppression.” But “we well know that
neither moral nor religious motives can be relied on” to do these things, The
“eireumstance principally” which will solve the problem is the ‘‘greater num-
ber of citizens and extent of territory which may be brought within the com-
pass’” of large republican governments rather than of small direct democracies.

Rather than mutilate Madison, let me complete his thought by quoting the
rest of his argument before commenting on it:
The smaller the society, the fewer probably will be the distinct parties and interests, the
more frequently will a majority be found of the same party; and the smaller the number
of individuals compaosing a majority, and the amaller the compass within which they are
placed, the more easily will they concert and execute their plans of opprassion. Extend
the aphere and you take in a greater variety of parties and interests; you make it lesa
probzhle that 2 majority of the whole will have a common motive to invade the rights of

other citizens; or if such a common motive exists, it will be more difficult for all whao fael
it to discover their own strength, and to act in unison with each other.

I want to deal only with what is implied or required hy the first of the two
means, i.e, preventing the majority from having the same “passion or in-
terest’’ at the same time. I would argue that this is the more important of the
two remedial means afforded by 2 large republic. If the majority comes to have
the same passion or interest and holds to it intensely for a period of only four to
six years, it seems certain that it would triumph over the “extent of territory,”
over the barriers of federalism, and separation of powers, and all the checks
and balances of the Constitution. I do not wish to depreciate the importance
of those barriers; I helieve they have enormous efficacy in stemming the tide
Madisaon feared. But I would argue that their efficacy depends upon a prior
weakening of the force applied against them, upon the majority having been
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fragmented or deflected from its “schemes of appression.” An inflamed Marxian
proletariat would not indefinitely be deterred by institutional checks or extent
of territory. The crucial point then, as I see it, is the means by which a majority
bent upon oppression s prevented from ever forming or hecoming firm.

Madison's whole scheme essentially comes down to this. The struggle of
classes is to be replaced by a struggle of interests. The class struggle is domestic
convulsion ; the struggle of interests is a safe, even energizing, struggle whick is
compatible with, or even promotes, the safety and stability of society. But
how can this be accomplished? What will prevent the many from thinking of
their interest as that of the Many opposed to the Few? Madisor, as I see it,
implies that nothing ean prevent it in a small democratic society where the
many are divided into only a few trades and callings: these divisions are in-
sufficient to prevent them from conceiving their lot in commoen and uniting
for appression. But in a large republic, numerous and powerful divisions will
arise among the many to prevent that happening. A host of interests grows
up ““of necessity in civilized nations, and divide[s] them into different classes,
actuated by different sentiments and views.” “Civilized nations’ clearly means
here large, commercial societies. In a large commercial society the interest
of the many can be fragmented into many narrower, more limited interests.
The mass will not unite as a mass to make extreme demands upon the few, the
struggle over which will destroy society; the mass will fragment into relatively
small groups, seeking small immediate advantages for their narrow and par-
ticular interests.

If the Madisonian solution is essentially as I have described it, it hecomes
clear that certain things are required for the solution to operate. I only men-
tion several of them. First, the country in which this is to take place will have
to be profoundly democratic. That is, all men must he free—and even en-
couraged—to seek their immediate profit and to associate with others in the
process. There must be no rigid class barriers which bar men from the pursuit
of immediate interest. Indeed, it is especially the lowly, from whom the most
is to be feared, who must feel most sanguine about the prospects of achieving
limited and immediate berefits. Second, the gains must be real; that is, the
fragmented interests must from time to time achieve real gains, else the scheme
would cease to heguile or mollify. But I do not want to develop these themes
here. Rather, I want to emphasize only one crueial aspect of Madison’s design:
that is, the question of the apparently narrow ends of saciety envisaged by the
Faunding Fathers. Madisen’s plan, as T have deseribed it, most assuredly does
not rest on the “moral and religious motives” whose efficacy he deprecated.
Indeed there is not even the suggestion that the pursuit of interest should be an
especially enlightened pursuit. Rather, the problem posed by the dangerous
passions and interests of the many is solved primarily by a relianee upon pas-
gion and interest themselves. As Toequeville pointed out, Americans employ
the principle of “‘self-interest rightly understood.”

The principle of self-intereat rightly understood is not a lofty ane, hut it ia clear and sure.
It does not aim at mighty objects, hut it attains . . . all those at which it aims. By its
admirable conformity to human weaknesses it easily obhtains great dominion; not is that
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dominien precarious, since the principle checks one personal intereat by another, and uses,
to direct the passions, the very same instrument that excites them.%

Madison’s solution to his problem worked astonishingly well. The danger he
wished to avert has been averted and largely for the reasons he gave. But it is
possible to question now whether he did not take too narrow s view of what the
dangers were. Living today as beneficiaries of his system, we may yet wonder
whether he failed to contemplate other equally grave problems of demacracy,
or whether his remedy for the one disease has not had some unfortunate col-
lateral consequences. The Madisonian solution invelved a fundamental re-
liance on ceaseless striving after immediate interest (perhaps now immediate
gratification). Tocqueville appreciated that this “permanent agitation . . . is
characteristic of a peaceful democracy,””?* one might even say, the price of its
peace. And Toequeville was aware of how great might be the price. “In the
midst of this universal tumult, this incessant conflict of jarring interests, this
continual striving of men after fortune, where is that calm to be found which is
necessary for the deeper combinations of the intelleat?’%

v

There ig, I think, in The Federalist a profound distinction made between the
qualities necessary for Founders and the qualities necessary for the men who
come after. It is a distinction that bears on the question of the Founding
Fathers’ view of what is required for the good life and on their defense of
popular government. Founding requires “an exemption from the pestilential
influence of party animosities™;* but the subsequent governing of America will
depend on precisely those party ahimosities, moderated in the way I have
deseribed. Or again, founding requires that “reason’ and not the “passions,”
“sit in judgment.”’?” But, as [ have argued, the society once founded will sub-
sequently depend precisely upon the passions, only moderated in their conse-
quences by having been guided into proper channels. The reason of the Found-
ers constructs the gystem within which the passions of the men who come
after may be relied upon.

Founders need a knowledge of the newly impraved “science of politics’ and
a knowledge of the great political alternatives in order to construet a durable
regime; while the men who come after need be only legislators who are but in-
terested “‘advocates and parties to the causes they determine.”® The Federalist
speaks, as has often been observed, with harsh realism about the shortcomings
of human nature, but, as has not so often been ohserved, none of its strictures
can characterize the Founders; they must be free of these shortcomings in
order to have had disinterested and true knowledge of political things. While

# Democracy in Amnerice, ed. Phillips Bradley (Knopf, New York, 1951) Vol. 2,
pp. 122-23.

 Ihid., p. 42.

% Tdem.,

* Federalist, No. 37, p. 232.

2 Pederalist, No. 49, p. 331.

3 Federalist, No. 10, p. 56.
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“a nation of philosophers is as little to be expected as the philosophical race of
kings wished for by Plato,”* it is tempting to speculate that The Federalist
contemplates a kind of philosopher-founder the posthumous duration of whase
rule depends upon ““that veneration which time hestows on everything,”#® and
in particular on a regime well-founded. But once founded, it is a system that
has no necessary place and makes no provision for men of the founding kind.

It is clear that not all now regarded as Founding Fathers were thought by
the authors of The Federalist to belong in that august company. Noting that
“it. is not a little remarkahble’ that all previous foundings of regimes were “per-
formed by some individual citizen of pre-eminent wisdom and approved integ-
rity,”"* The Federalist comments on the difficulty that must have heen experi-
enced when it was attempted to found a regime by the action of an assemhly
of men, I think it can be shown that The Federalist views that assembly, the
Federal Convention, as having been subject to all the weaknesses of multitudes
of men. The real founders, then, were very few in number, men learned in the
new science of politics who seized upon a uniquely propitious moment when
their plans were consented to first by a body of respectable men and subse-
quently, by equally great good fartune, by the body of citizens. As it were,
America provided a rare moment when ‘“‘the prejudices of the community’’3
were on the side of wisdom. Not unnaturally, then, The Federalist is ex-
tremely reluctant to countenance any re-opening of fundamental questions or
delay in ratifying the Constitiuztion.

This circumstance—wisdom meeting with consent—is so rare that “it is
impossible for the man of pious reflection not to perceive in it a finger of that
Almighty hand.””® But once consent has been given to the new wisdom, when
the government has been properly founded, it will be a durable regime whose
perpetuation requires nothing like the wisdom and virtue necessary for its
creation. The Founding Fathers' belief that they had created a system of in-
stitutions and an arrangement of the passions and interests, that would bhe
durahle and self-perpetuating, helps explain their failure to make provision for
men of their own kind to come after them. Apparently, it was thought that
such men would not be needed.

But does not the intensity and kind of our modern problems seem to require
of us a greater degree of reflection and public-spiritedness than the Founders
thought sufficient for the men who care after them? One good way to begin
that reflection would be ta return to their level of thoughtfulness about funda-
mental political alternatives, so that we may judge for ourselves wisely regard-
ing the profound issues that face us. I know of no better beginning for that
thoughtfulness than a full and serious contemplation of the political theory
that informed the origin of the Republic, of the thought and intention of those
few men whao fully grasped what the “assembly of demi-gods’ was doing.

24 Federalist, No. 49, p. 329.
M Ihid., p. 328,

3 Federelist, No. 38, p. 233.
# Foderglisf, No. 49, p. 329.
B Federalizt, No. 38, p. 231.



