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Introduction

It is easy to imagine that policymakers in this face-paced world, guided by the political agendas of their party and an increasing number of special interest groups, could construct and pass laws that fail to fully consider existing legislation. This phenomenon has been particularly evident in the development and passage of the No Child Left Behind Act (NCLB).  Policy makers appear to have, at least initially, failed to recognize previous legislation designed to meet the needs of students with disabilities when they developed provisions for NCLB.  They are now working to make up for this oversight with what has been termed by the Department of Education as “flexibility”. No Child Left Behind is an overarching piece of legislation that has been the catalyst for change in public education, with the ultimate aim to improve student performance through strict accountability measures.  It requires that all students be assessed, including those with disabilities, using standardized tests.  However, policymakers failed to consider the protections afforded to students with disabilities under the Individuals with Disabilities Act of 1997. This has caused conflict both conceptually and in the implementation of these laws. Since NCLB was passed in 2001 the IDEA was reauthorized as the Individuals with Disabilities Education Improvement Act (IDEIA) in 2004 with language that addresses the new regulations under NCLB.  However, the two laws still appear to contradict each other in some areas.
Conceptual Differences
Conceptually, NCLB is a law that aims to treat all students, including those with disabilities, equally under the guise of high expectations and accountability for all. It focuses on the group
. In contrast, the IDEIA recognizes the individual needs of students with disabilities and provides services and accommodations based on those needs, to help students meet their potential.  This conceptual dichotomy manifests itself in the provisions that guide the implementation of these two pieces of legislation.  This dichotomy, is most notable the area of assessment.  

NCLB Accountability Basic Requirements
Accountability through assessment is the cornerstone of the No Child Left Behind Act.  It requires that all students participate in assessments in reading and math in once during grades 3-5, 6-9 and 10-12.  Proficiency scores recorded to provide data to calculate Adequate Yearly Progress (AYP) for all students in individual schools districts and states.  The expectation is that all students will be proficient and reading and math by the year 2014.  As stated earlier, all students are included in the above described expectations regardless of their disability status. Although NCLB provides provisions that allow some students with disabilities the opportunity to take alternative or modified assessments, it places restriction to
 the number of students eligible to take such assessments. It also places restrictions on accommodations that can be provided to students with disabilities in the administration of assessments. In short, NCLB does not provide the flexibility needed to be consistent with the provisions mandated in IDEIA
.  This has not only placed educators in a difficult position, it has infringed on the rights and liberties afforded to students with disabilities.
IDEIA Assessment Requirements


The Individuals with Disabilities Education Improvement Act requires that students with disabilities receive an Individualized Education Plan or IEP.  The IEP, according to the regulations, identifies annual goals including academic and functional goals designed to meet the child’s specific educational needs. The IEP team is also required to determine what type of assessment the student should participate in and prescribe appropriate accommodations and auxiliary aids needed to adequate measure their performance on statewide assessments.  There are several contradictions inherent in the provisions of these two laws.  
Assessment Options: Flexibility?

No Child Left Behind has primarily four different types of assessment options available to students with disabilities.  They are: (1) standard assessments, (2) standard assessments with accommodations, (3) alternate assessments and (4) modified assessments. These options appear at first to be in line with the principle of individualized education for students, afforded in IDEIA.  In fact, it is the IEP team that is responsible for deciding and justifying what type of assessment a student should use to best demonstrate their knowledge.  This is a positive connection, and a reasonable system, with one main flaw.  NCLB places limits on the number of students who can be counted as proficient using alternate and modified forms of assessments.  These limits are set at one and two percent of the district population, respectively.  This is where the two pieces of legislation appear to contradict each other.   The provisions under IDEIA requires the IEP team to determine the appropriate assessment for each child.  Therefore, it would be inappropriate to refuse this option to a student based on the fact that the school system has already reached the one or two percent cap for alternative and modified assessments
.  Although NCLB does not restrict the number of students who can take a particular test, it does limit the number of students who can be counted as proficient based on alternate or modified assessments.  This means that students who pass the appropriate test identified by their IEP team would still be considered non-proficient for the purposes of calculating AYP.  This is not only an injustice to the student, but also to the teacher and ultimately the school. If the student shows proficiency on an appropriate assessment, the school should be given credit for that student’s progress.  With the current system, they would not be given credit simply because an arbitrary limit has been set on the number of students who need an adapted assessment.
Policy Issues

What might this mean for the school system? If the school district has more than the accepted one percent of students enrolled who, based on their IEP require an alternate assessment, which students would be counted towards proficiency and who would be considered non-proficient? Perhaps it depend on when assessments were administered, setting up a first come first serve systems. If this is the policy that is adopted by a school system, it is fair to assume that teachers might administer assessments early, before students have time to truly benefit from instruction to learn the material.  Many special education teachers confess to administering questions on alternate assessment over and over again until students answer them correctly (devise, 2005).  Is this an appropriate use of the student and teacher’s time?
Accommodations

The provision of accommodations is another area where NCLB appears to be in sync with IDEIA but in reality is in conflict at some levels. Both NCLB and IDEIA have provisions to allow for the use of accommodations in testing. Accommodations specified under the IEP are designed to ensure that all students with disabilities can access the general curriculum.  This is a key component of NCLB. Accommodations provided may include the use of dictionaries, calculators or manipulatives among others. IDEIA requires that the IEP team determine “… the appropriate accommodations that are necessary to measure the academic achievement and functional performance of the child on state and districtwide assessments…” (613 (VI)(aa)).  However, guidance provided under No Child Left Behind requires that states determine a list of appropriate accommodations for a given assessment.  Although the IEP team ultimately determines the appropriate accommodation for each student, if that accommodation is not among the accepted accommodations determined by the state, the student is considered a non-participant in the assessment.(Department of Education, 2005
).  This is troublesome for several reasons.  First, under NCLB school systems are required to show 95 percent participation in statewide assessments. Therefore, it is reasonable to assume that school systems may begin to deny the most appropriate accommodations to students in order to demonstrate a 95 percent participation and avoid penalties. In fact in a letter written on February of 2005 to Troy Justesen, Acting Deputy Assistant to the Office of Special Education and Rehabilitative Services, it was noted that if California was forced to eliminate all test takers unitizing modifications not approved by the state, from participation rates, 1,500 public schools would enter “program improvement status” under NCLB and face sanctions (Association of California School Administrators, 2005).

It is clear that the goal of the IDEIA is to ensure that students with disabilities have access to the general curriculum to the fullest extent possible.  This principle was bolstered by No Child Left Behind.  Through the assessment system the skills and knowledge of students with disabilities must be assessed to a greater extent.  What is puzzling is the apparent lack of understanding of the accommodations needed for students with disabilities to allow them to be successful.  Educators should be looking at the best ways to assess the knowledge of students.  For many students with disabilities, the use of assistive technology accommodations such as a calculator to complete a math test, or a spell checker to complete a writing test is what opens the door to success.  Both of these accommodations are likely to be rejected under the rules of NCLB, but required under the IDEIA.  The question is, what is the purpose of assessing students learning?  Hopefully it is to ensure that they are prepared to be productive and participatory members of society.  Does the use of calculators to complete mathematical calculations diminish their ability to do this?  Is there anyone that does not use a spell check even to send a simple email?  Accommodations are afforded to people with disabilities after K-12 education through Section 504 of the Rehabilitation Act and the Americans with Disabilities Act for the purpose of higher education and employment, shouldn’t students be allowed to use them to demonstrate their knowledge on tests in K-12 as well
?

Conclusion

The No Child Left Behind Act focuses primarily on assessment and accountability for all students, while the Individuals with Disabilities Improvement Act focuses on the individual needs of students with disabilities.  This difference in focus is bound to cause some problems.  Nonetheless, they share several common provisions such as multiple assessment options and use of appropriate accommodations for students with disabilities. Unfortunately, restrictions to providing these elements under NCLB causes considerable issues and contradictions between the two laws placing educators and school systems in a quandary trying to meet the requirements of both.  Much of the controversy is based on the need to evaluate progress of students through inflexible processes.  It may be time to re-examine what the goals of education are and find the best way for all students to meet those goals to the best of there ability
.
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