CALIFORNIA LIABILITY RELEASE AMBIGUOUS, NOT ENFORCEABLE

LEON v. FAMILY FITNESS CENTER
CALIFORNIA COURT OF APPEAL
FOURTH APPELLATE DISTRICT, DIVISION ONE
Case no. D024869
February 11, 1998

In this case, plaintiff Carlos Leon sustained head injuries when a sauna bench on
which he was lying collapsed beneath him at defendant Family Fitness Center. After
Leon filed an action for personal injuries against Family Fitness, the trial court granted
summary judgment for Family Fitness based on the a liability release signed by Leon.
The facts of the case were as follows:

Carlos Leon signed a Club Membership Agreement (Retail Installment
Contract) on June 1993 and thereafter became a member of Family
Fitness. The membership agreement is a legal-length single sheet of paper
covered with writing front and back. The front page is divided into two
columns, with the right-hand column containing blanks for insertion of
financial and "Federal Truth in Lending" data plus approximately 76
lines of text of varying sizes, some highlighted with bold print. The left-
hand column contains approximately 90 lines of text undifferentiated as to
size, with no highlighting and no paragraph headings or any other
indication of its contents. The back of the agreement contains
approximately 90 lines of text. The exculpatory clause is located at the
bottom of the left-hand column of the front page and states the
following:

"Buyer is aware that participation in a sport or physical exercise may
result in accidents or injury, and Buyer assumes the risk connected
with the participation in a sport or exercise and represents that
Member is in good health and suffers from no physical impairment
which would limit their use of FFC's facilities. Buyer acknowledges
that FFC has not and will not render any medical services including
medical diagnosis of Member's physical condition. Buyer specifically
agrees that FFC, its officers, employees and agents shall not be liable for
any claim, demand, cause of action of any kind whatsoever for, or on
account of death, personal injury, property damage or loss of any kind
resulting from or related to Member's use of the facilities or
participation in any sport, exercise or activity within or without the
club premises, and Buyer agrees to hold FFC harmless from same."

In granting summary judgment to Family Fitness, the trial court found the exculpatory
clause was sufficiently conspicuous. Specifically, the trial court found the liability release
was "written in 8- point type" and "stated in plain and simple language." Leon appealed.



On appeal, Leon contended the trial court erroneously concluded "the liability release
contained in the retail installment contract he signed was legally adequate to exculpate
Family Fitness from its own negligence."

According to the appeals court, "print size is an important factor," but "it is not the
only one to be considered in assessing the adequacy of a document as a release."

An express release is not enforceable if it is not easily readable.
Furthermore, the important operative language should be placed in a
position which compels notice and must be distinguished from other
sections of the document. A reader should not be required to muddle
through complex language to know that valuable, legal rights are
being relinquished. An exculpatory clause is unenforceable if not
distinguished from other sections, if printed in the same typeface as
the remainder of the document, and if not likely to attract attention
because it is placed in the middle of a document. In other words, a
release must not be buried in a lengthy document, hidden among
other verbiage, or so encumbered with other provisions as to be
difficult to find...

To be valid and enforceable, a written release purporting to exculpate a
tortfeasor [i.e., person who causes personal injury] from damage claims
based on its future negligence or misconduct must clearly, unambiguously,
and explicitly express this specific intent of the subscribing parties. If a
tortfeasor is to be released from such liability the language used must be
clear, explicit and comprehensible in each of its essential details. Such an
agreement, read as a whole, must clearly notify the prospective releasor or
indemnitor of the effect of signing the agreement.

Applying these principles to the liability release at issue, the appeals court found the trial
court had "failed to address specifically other relevant characteristics of the exculpatory
clause - its size, form and location within the undifferentiated paragraph in which it
appears":

Here, the release clause, although a separate paragraph, is in
undifferentiated type located in the middle of a document. Although some
other portions are printed in bold and in enlarged print, the releasing
paragraph is not prefaced by a heading to alert the reader it is an
exculpatory release, contains no bold lettering, and is in the same smaller
font size as is most of the document. No physical characteristic
distinguishes the exculpatory clause from the remainder of the
document. The document itself is titled "Club Membership
Agreement (Retail Installment Contract)" giving no notice to the
reader it includes a release or waiver of liability. Of particular
relevance, there is no language to alert a reader Family Fitness



intended the release to exculpate it from claims based on its own
negligence. Where such exculpation is sought, the release must
contain specific words "clearly and explicitly expressing such
intent"...

Further, the appeals court found "the release is ineffective because, read as a whole, it
does not clearly notify a customer of the effect of signing the agreement - it was not
clear, unambiguous and explicit":

The release begins with language that participation in a sport or physical
exercise may result in accidents or injury, and buyer assumes the risk
connected with the participation in such. The release is followed by a
statement in large print and bold, capital letters: "MODERATION IS THE
KEY TO A SUCCESSFUL FITNESS PROGRAM AND ALSO THE
KEY TO PREVENTING INJURIES." Family Fitness placed the general
waiver between these two statements which deal strictly with the risks
inherent in an exercise or sports program without any mention that it
was intended to insulate the proprietor from liability for injuries
caused by its own negligence. Reading the entire document leads to the
inescapable conclusion the release does not clearly, explicitly and
comprehensibly set forth to an ordinary person untrained in the law,
such as Leon, that the intent and effect of the document is to release
claims for his own personal injuries resulting from the enterprise's
own negligent acts, regardless whether related to the sports or
exercise activities it marketed.

In addition to the liability release, the appeals court noted that "[t]he membership
agreement signed by Leon is prefaced with an assumption of the risk statement." The
appeals court described assumption of risk as follows:

In its most basic sense, assumption of risk means that one person, in
advance, has given his express consent to relieve another of obligations
toward himself, and to assume the chance of injury from a known risk
arising from what the other defendant is to do or leave undone. The result
is the other person is relieved of a legal duty to the plaintiff; and being
under no duty, he cannot be charged with negligence solely based on the
occurrence of the event anticipated.

Quoting the Restatement Second of Torts (Rest., Torts, 496B, com. d, p. 566.), the
appeals court noted the circumstances under which an agreement to assume risks might
be effective and legally binding:

In order for the agreement to assume the risk to be effective, it must
also appear that its terms were intended by both parties to apply to
the particular conduct of the defendant which has caused the harm.



Again, where the agreement is drawn by the defendant and the
plaintiff passively accepts it, its terms will ordinarily be construed
strictly against the defendant.

On the other hand, the appeals court noted: "Not every possible specific act of
negligence by the defendant must be spelled out in the agreement or discussed by
the parties":

Where a participant in an activity has expressly released the defendant
from responsibility for the consequences of any act of negligence, the law
imposes no requirement that the participant have had a specific knowledge
of the particular risk which resulted in his death [or injury.].. Where a
release of all liability for any act of negligence is given, the release applies
to any such negligent act, whatever it may have been. It is only necessary
that the act of negligence, which results in injury to the releaser, be
reasonably related to the object or purpose for which the release is
given.

Applying these principles to the facts of the case, the appeals court found "Leon cannot
be deemed to have assumed the risk of this incident as a matter of law" because "the
collapse of a sauna bench when properly utilized is not a 'known risk'." Specifically,
the court found Family Fitness's negligence was not reasonably related to the object or
purpose for which the release was given, that is, as stated, "injuries resulting from
participating in sports or exercise rather than from merely reclining on the facility's
furniture":

Here, an individual who understandingly entered into the membership
agreement at issue can be deemed to have waived any hazard known to
relate to the use of the health club facilities. These hazards typically
include the risk of a sprained ankle due to improper exercise or
overexertion, a broken toe from a dropped weight, injuries due to
malfunctioning exercise or sports equipment, or from slipping in the
locker-room shower. On the other hand, no Family Fitness patron can
be charged with realistically appreciating the risk of injury from
simply reclining on a sauna bench... The objective purpose of the release
Leon signed was to allow him to engage in fitness activities within the
Family Fitness facilities.

However, it was not this type of activity which led to his injury. Leon
allegedly was lying on a fixed, non-movable, permanent bench in the
sauna room. Injuries resulting during the proper use of the bench
would no more be expected to be covered by the clause than those
caused by the ceiling falling on his head or from a prat fall caused by a
collapsing office chair. These incidents have no relation to an
individual's participation in a health club's fitness regimen.



Having found "the purported release is neither sufficiently conspicuous nor
unambiguous to insulate Family Fitness from liability to Leon for injuries received
when its sauna bench collapsed," the appeals court reversed the summary judgment of
the trial court and remanded (i.e., sent back) the matter for further proceedings to address
Leon's negligence claims.



