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In the case of Church on the Rock v. City of Albuquerque, No. 95-2009, U.S. Court of Appeds, Tenth
Circuit (1996), plaintiffs Church on the Rock and Pastor Don Kimbro (*Church on the Rock™) brought suit
under federa civil rightslaw (42 U.S.C. § 1983) dleging that “ defendants the City of Albuquerque and its
agents (‘the City’) denied Church on the Rock's First Amendment right to free expression at City Senior
Centers” The facts of the case were asfollows:

The City owns and operates six Senior Centers. The centers are multipurpose facilities that
provide forums for lectures, classes, movies, crafts, bingo, dancing, physica exercise, and
other activities. To become a member of a Senior Center, one need only fill out an
gpplication.

The sole requirement for membership is that a person be at least fifty-five years old or be
married to amember who is at least fifty-five years old. People who use the Senior Centers
do not reside there, and dl of the programs are voluntary.

Many of the programs at the Senior Centers are organized and sponsored by private
individuals or organizations. Senior center policies permit non-member groups to use the
centers for classes and other activities if the subject matter is"of interest to senior citizens.™

Alternatively, groups may use the Senior Centers without regard to this subject matter
requirement if they are composed of seventy-five percent or more senior citizens.
Nonmembers or persons under fifty-five years of age may conduct classes, and people who
deiver lectures or teach classes are dso permitted to digtribute literature.

The range of subjectsthat qudify as being "of interest to senior citizens' is quite broad. The
Senior Centers activities catalogs list many of the programs that meet this requirement, such
as Amateur Radio, Ceramics, Chinese, Chora Group, Economics, El Abuelo--The Clown
of Spanish Culture, Fishing, Medicare/Hed th Insurance Counsdling, Myth of the Hanging
Tree, and Plants and People of New Mexico. The catalogs aso include a number of classes
and presentations in which religion or religious matters are the primary focus Bible as
Literature, Myths and Stories About the Millennium, Theosophy, and A Passover
Commemoration (an oratorio). The catalogs encourage "ideas for new classes and
programs’ as well.
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On March 24, 1994, Pastor Kimbro, a citizen over the age of fifty-five, requested
permission from Kathleen Stark, the supervisor of the Bear Canyon Senior Center, to show
atwo-hour film entitled “Jesus.”  The film recounts the life of Jesus Chrigt as described in the
Gospd of Luke. At the conclusion of the story, avoice-over narrator makes affirming
satements such as, "Jesusis exactly who he claimed to be--the Son of the Lord, the Savior
of dl mankind." The narrator then invites viewers to adopt the Chrigtian religion and to join
him in ashort prayer. Kimbro aso requested permisson to give away giant-print New
Testaments to persons atending the film.

On May 18, 1994, after reviewing the film, Mark Sanchez, the City's Deputy Director of
Family and Community Services, denied Kimbro's requests. Sanchez stated that City policy
prohibited the use of Senior Centers "for sectarian ingtruction or as a place for religious
worship."

The City adopted this policy to conform with the terms of the Older Americans Act. The
Older Americans Act provides federd funding to the states for multipurpose senior centers,
but requires, as a condition for receiving such funding, that the "facility will not be used and is
not intended to be used for sectarian ingruction or as a place for religious worship.” 42
U.S.C.A. 83027(a)(24)(A)(iv).

In keeping with this directive, Senior Center personnd screen programs for sectarian
indruction or reigious worship before dlowing them at the Senior Centers. Senior Center
employees dso monitor presentations for religious content by gtting in on classes and
entertaining objections from Senior Center members who call atention to expression faling
into one of these forbidden categories. When Senior Center employees determine that
presentations are too religious in nature, they intervene to stop the presentations. There are
no officid criteriaor written standards to assist them in deciding whether or not expression
condtitutes "sectarian ingruction” or "religious worship.”

Church on the Rock filed suit seeking a court order declaring the city’ s policy uncongtitutiond and an
injunction prohibiting its enforcement. Specifically, the Church on the Rock claimed that “the City's policy
prohibiting ‘ sectarian indruction and religious worship’ at City Senior Centers violates the Firss Amendment.”
The federd didrict court granted summary judgment in favor of the City. The Church of the Rock
appealed.

SECTARIAN INSTRUCTION - PROTECTED SPEECH?

According to the appedls court, “the speech in question is entitled to First Amendment protection.” The
City, however, argued on gppedl that “the prosalytizing religious speech in the film * Jesus' enjoys alesser
degree of Firss Amendment protection than does religious speech that is not intended to recruit new
believers.” Asdescribed by the appedls court, the federd district court had agreed with the City had held
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that sectarian ingtruction was not protected by the First Amendment.

In its decision, the court assumed without deciding that the Senior Center is a desgnated
limited public forum. The court Sated that the purpose of the Senior Center does not include
Sectarian ingruction, and that the primary purpose of the film “Jesus’ isto prosdytize. The
court concluded that the film condtitutes sectarian ingtruction and that the City may therefore
exdude the film on the ground that its subject matter is not within the purpose of the Senior
Centers. The court dso held that the City's restriction is not viewpoint-based because the
City does not permit sectarian ingtruction from any religious perspective.

The apped s court noted, however, that the U.S. Supreme Court had “rejected the notion that speech about
religion, religious speech designed to win converts, and religious worship by persons dready converted
should be treated differently under the First Amendment:

[1tis] well established that religious worship and discussion are forms of speech and
association protected by the First Amendment....[T]he fear that prosdytizing by a"radica”
church might cause unrest [ig] difficult to defend as areason to deny the presentation of a
religious point of view about a subject the government] otherwise makes open to discusson

on [public] property.

Applying this principle to the facts of the case, the gppedls court found the City’ s policy “restricts speech that
isentitled full protection under the Firss Amendment.”

NATURE OF THE FORUM

In First Amendment cases, the apped s court noted that “[t]he government's ability to restrict protected
speech by private persons on government property depends, in part, on the nature of the forum”:

The three types of forums that may exist on government property are traditiond public
forums, designated public forums, and nonpublic forums... A non-public forum is
government property that is not by tradition or designation aforum for public
communication...

Traditiona public forums are places such as streets and parks that by long tradition have
been devoted to assembly and debate. Designated public forums are those created by
government designation of a place or channel of communication for use by the public a large
for assembly and speech, for use by certain speakers, or for the discussion of certain
subjects... Thus, designated public forums may be limited in terms of participantsand in
terms of subject matter. For example, Univergty facilities opened for meetings of registered
student organizations quaify as adesignated public forum, as do public school dassrooms
that are available to the generd public outside of school hours for limited purposes.
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Applying these principles to the facts of the case, the appeals court found “[t]he Bear Canyon Senior Center
Isadesgnated public forum”:

It may not be classfied as atraditiona public forum because it is not atraditiona location of
public debate or assembly. It is, however, a place that has been opened to the public for
discussive purposes. The City has permitted lectures and classes on a broad range of
subjects by both members and non-members at its Senior Centers.

The City limits this designated public forum in two ways. Firg, the City imposes an age
requirement for participation, athough this limitation is rather flexible where groups or
spouses are involved. Second, the City limits the subject matter of presentations to topics
"of interest to senior citizens”" The subject matter limitation has dso been extremdy flexible
in practice, as evidenced by the long list of diverse topicsthat have been presented in the
past.

Having “ classfied the type of forum involved,” the gpped's court then examined “the type of redtriction that
the City hasimposed” on protected speech in this particular instance. In so doing, the apped's court noted
that “[t]he government bears a particularly heavy burden in justifying viewpoint-based restrictionsin
designated public forums’:

Viewpoint discrimination is "an egregious form of content discrimination.” Content-based
restrictions are subject to drict scrutiny. Viewpoint-based restrictions recelve even more
critical judicia trestment.

On the other hand, the gppedls court acknowledged that “[t]he necessities of confining aforum to the limited
and legitimate purposes for which it was creasted may justify the State in reserving it for certain groups or for
the discussion of certain topics’:

[11n determining whether the State is acting to preserve the limits of the forum it has created
50 that the exclusion of aclass of gpeech islegitimate, [the U.S. Supreme Court has|
observed a digtinction between, on the one hand, content discrimination, which may be
permissbleif it preservesthe purposes of that limited forum, and, on the other hand,
viewpoint discrimination, which is presumed impermissible when directed againgt speech
otherwise within the forum's limitations.

Applying these principles to the facts of the case, the appeds court found “the City's policy is properly
andyzed as a viewpoint-based restriction on speech” because "[t]he prohibited perspective, not the genera
subject matter” triggered the decison to bar the private expression.”

As described by the appedls court, the City maintained that “this policy is a restriction based upon content,
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not viewpoint, because it disdlows dl sectarian ingtruction and religious worship in its Senior Centers,
regardless of the particular religion involved.” Specifically, the City asserted the “ Senior Center Policies and
Procedures Manud” from the City's Office of Senior Affairsincluded the following directive: “It is prohibited
to use any OSA facility for sectarian ingtruction or as aplace for religious worship." The gppedls court,
however, found the Supreme Court *has rgected smilar arguments.” According to Supreme Court
precedent cited by the appedls, “the mere fact that aregulation categorically treets al religions dike does not
answer the critica question of whether viewpoint discrimination exists between religious and non-religious
expresson”:

Any prohibition of sectarian ingruction where other ingruction is permitted is inherently
non-neutral with respect to viewpoint. Instruction becomes "sectarian” when it manifestsa
preference for a set of religious beliefs. Because there is no nonreligious sectarian ingtruction
(and indeed the concept is a contradiction in terms), arestriction prohibiting sectarian
ingruction intrindcaly favors seculariam at the expense of rdigion.

Accordingly, under the circumstances of this case, the gppeals court concluded that “the City's policy
condtitutes viewpoint discrimination” againgt the Church of the Rock. Moreover, the gpped's court found the
City’s palicy “would gill amount to viewpoint discrimination... even if the City had not previoudy opened the
Senior Centers to presentations on religious subjects.”

Here, the City had already opened the doors of its Senior Centers to presentations about
religion, such as“The Bible as Literature’ and “Myths and Stories About the Millennium.”
The City dlowed speskers at Senior Centers to discuss the Bible from a " dtrictly historica”
perspective and to address religion as long as such presentations could be characterized as
"aliterature discussion or a philosophica discusson.”

Thefilm “Jesus’ dedt with subject matter Smilar to that which would be included in aclass
on the Bible asliterature. The film ran afoul of City policy, however, by advocating the
adoption of the Chrigtian faith. In contrast, afilm about Jesuss life that ended on a skeptica
note and urged agnosticism or atheism would not have contravened the City's policy.

ESTABLISHMENT CLAUSE

On appedl, the City had contended that its policy prohibiting sectarian ingtruction was judtified because it
“ensures conformity with the First Amendment's prohibition againgt state establishment of religion.” Under
limited circumstances, the gppedl's court acknowledged that “the necessity of complying with another clause
of the Congtitution--the Establishment Clause--would excuse a viewpoint-based restriction on speech.” On
the other hand, the apped's court found “[t]he Supreme Court has made it abundantly clear that providing
equal access to adesgnated public forum for citizens engaging in religious expresson and citizens engaging in
secular expression does not violate the Establishment Clause” Further, the appedls court noted as follows
that “courts must examine viewpoint-based restrictions with an especidly criticd review of the government's
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asserted judtifications for those restrictions.”

Applying these principles to the facts of the case, the gppedls court held that “the Establishment Clause does
not compel the City to bar sectarian ingtruction and religious worship from its Senior Centers.”

At aminimum, to survive strict scrutiny, the City's policy must be narrowly drawn to
effectuate a compdling sate interest... While adherence to the Establishment Clauseisa
compelling government interest that may judtify restrictions on speech in designated public
forums, the City's restriction is not necessary to serve thisinteres...

The government need only remain neutrd, preferring neither religious nor secular expresson
over the other. Where the state does not sponsor the religious expression, the expression is
made on government property that has been opened to the public for speech purposes, and
permission is obtained through the same agpplication process and on the same terms as
secular groups, thereis no violation of the Establishment Clause. It isno violation for
government to enact neutra policies that happen to benefit rdigion.”

The appeds court aso regjected the City’ s contention that “its policy is necessary to protect the senior
citizenswho useiits centers” The City argues that the senior citizens who use the Senior Centers are
members of a"captive audience" who are "vulnerable" to "religious prosdytizing and coercion.” The gppedls
court found the City’s clam “best tenuous, and & worst insulting to senior citizens'

People in this age group are not in need of specid insulation from invitations to adopt a
religious faith; nor are they, as a class, more likely than other citizens to be intimidated by
such invitations. Moreover, the showing of the Jesus film and the distribution of giant-print
New Testaments can hardly be construed as intimidating or coercive.

People who choose to attend presentations at the Senior Centers do not become part of a
captive audience: attendance at such programsis purely voluntary, and people are free to
come and go asthey please. Nor isthere any implicit coercion to attend. Thisisnot a
Stuation akin to the school graduation ceremony at issue in Lee v. Weisman, where those
who chose to absent themselves paid the price of missng "one of lifeés most sgnificant
occasions. Shieding senior citizens from religious speech, then, is dso an inadequate
judtification for the City's policy.

Accordingly, the gppedls court concluded that “the City of Albuquerque hasfailed to show a compelling
interest that justifiesits policy prohibiting sectarian ingtruction and religious worship at its Senior Centers”

OLDER AMERICANS ACT COMPLIANCE

The appeals court also addressed the City argument that “its policy is necessary to remain in compliance with
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the Older Americans Act. “ Specificdly, the City contended that “the policy mirrors the language of the
Older Americans Act, which requires as a condition for receiving federa funding assurancesthet a‘facility
will not be used and is not intended to be used for sectarian ingtruction or as a place for religious worship,
42 U.S.C. 8 3027(a)(14)(A)(iv).” The appeds court rejected this argument.

The fact that the City's policy is designed to conform with federd statutory requirements,
however, does not shdlter it from condtitutiond scrutiny. A city or state's desire for federd
fundsis not acompelling government interest. Thus, compliance with the Older Americans
Act does not judtify this viewpoint-based restriction on expression. In the context presented
here, no government entity may permissibly control the viewpoint being expressed... [W]here
the government expends public funds to convey its own message, it may say what it wishes,
where private speech is concerned, the government may not restrict expression on the basis
of viewpoint.

Having determined that the City’ s policy was an “uncongtitutional restriction on expression,” the appeds
court reversed the judgment of the digtrict court and issued an injunction prohibiting “the City from barring
the showing of the film ‘Jesus and the didtribution of New Testaments & its Senior Centers.” Asthe
prevailing party in acivil rights suits, the appeds court dso avarded  reasonable attorney's feesto the
Church of the Rock “as provided under 42 U.S.C. § 1988."



