AUGUST 1999 NRPA LAW REVIEW

CRIMINAL STREET GANG “LOITERING” STATUTE UNCONSTITUTIONALLY VAGUE

In the case of City of Chicago v. Morales (No. 97-1121, U.S. 6/10/1999) described herein, the
Supreme Court of the United States acknowledged that “the freedom to loiter for innocent purposesis
part of the ‘liberty’ protected by the Due Process Clause of the Fourteenth Amendment.”

We have expresdy identified this right to remove from one place to another according
to inclination as an attribute of persond liberty protected by the Condtitution. Indeed, it
is agpparent that an individua's decision to remain in a public place of hischoiceisas
much a part of hisliberty as the freedom of movement ingde frontiersthat is a part of
our heritage, or the right to move to whatsoever place one's own inclination may direct.

In this particular case, Jesus Moraes and others had been found in violation of “the Gang Congregation
Ordinance’ which prohibited "crimind street gang members' from "loitering” with one ancther or with
other personsin any public place.

As described by the Supreme Court, the Chicago City Council enacted this ordinance in 1992 after
“explor[ing] the problems created by the city's Street gangs, and more particularly, the consequences of
public loitering by gang members”

Before the ordinance was adopted, the city council's Committee on Police and Fire
conducted hearings... Witnesses included residents of the neighborhoods where gang
members are most active, as well as some of the adermen who represent those areas.
Based on that evidence, the council made a series of findings that are included in the text
of the ordinance and explain the reasons for its enactment.

The council found thet a continuing increase in crimina street gang activity was largely
responsble for the city's risng murder rate, as well as an escalation of violent and drug
related crimes. It noted that in many neighborhoods throughout the city, "the burgeoning
presence of street gang membersin public places has intimidated many law abiding
citizens"

Furthermore, the council stated that gang members "establish control over identifiable
aress by loitering in those areas and intimidating others from entering those areas; and
members of criminad dreet gangs avoid arrest by committing no offense punishable
under exigting laws when they know the police are present.” It further found that
"laitering in public places by crimind street gang members crestes a judtifiable fear for
the safety of persons and property in the ared’ and that "aggressive action is necessary
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to preserve the city's streets and other public places so that the public may use such
placeswithout fear." Moreover, the council concluded that the city "has an interest in
discouraging dl persons from loitering in public places with crimina gang members.”

The ordinance created a crimina offense punishable by afine of up to $500, imprisonment for not more
than x months, and a requirement to perform up to 120 hours of community service. The following
four conditions had to be satisfied to establish aviolation of the ordinance:

Firgt, the police officer must reasonably believe that at |east one of the two or more
persons present in a"public place’ isa"crimina street gang membe[r]."

Second, the persons must be "loitering,” which the ordinance defines as "remainfing] in
any one place with no apparent purpose.”

Third, the officer must then order "dl" of the personsto digperse and remove themselves
"fromthearea.”

Fourth, a person must disobey the officer's order. If any person, whether agang
member or not, disobeys the officer's order, that person is guilty of violating the
ordinance.

Two months after the ordinance was adopted, the Chicago Police Department issued guidelines to
govern its enforcement. In so doing, the police department established the following limitations on the
enforcement discretion of police officers "to ensure that the anti-gang loitering ordinance is not enforced
in an arbitrary or discriminatory way':

The limitations confine the authority to arrest gang members who violate the ordinance
to sworn "members of the Gang Crime Section” and certain other designated officers,
and edtablish detalled criteriafor defining street gangs and membership in such gangs.
In addition, the order directs district commanders to "designate areas in which the
presence of gang members has a demondrable effect on the activities of law abiding
persons in the surrounding community,” and provides that the ordinance "will be
enforced only within the designated areas” The city, however, does not release the
locations of these "designated aress' to the public.

During the three years of its enforcement, the police issued over 89,000 dispersal orders and arrested
over 42,000 people for violating the ordinance. In the ensuing enforcement proceedings, two trid
judges upheld the congtitutiondity of the ordinance. Eleven other trid judges ruled that the ordinance
wasinvdid. In one such case, thetrid judge had held that the "ordinance fals to notify individuas what
conduct is prohibited, and it encourages arbitrary and capricious enforcement by police” The lllinois
Appellate Court agreed that the ordinance was invalid and reversed the convictions of Jesus Moraes
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and others. In so doing, the state appedl's court found the ordinance the ordinance was uncongtitutionaly
vague.

The Illinois Supreme Court affirmed the determination by the gppeals court. According to the lllinois
date supreme court, “the gang loitering ordinance violates due process of law in that it isimpermissibly
vague on its face and an arbitrary restriction on persond liberties”" In support of its vagueness holding,
the lllinois supreme court pointed out that the definition of "loitering” in the ordinance drew no diginction
between innocent conduct and conduct calculated to cause harm.

Moreover, the state supreme court found “the definition of ‘loiter’ provided by the ordinance does not
assg in clearly articulating the proscriptions of the ordinance.”

The Supreme Court of the United States granted the City of Chicago’s petition to review the state
supreme court’ s determination that the ordinance was uncondtitutiondly vague. As characterized by the
Supreme Court, the specific issue was whether “the ordinance violated the Due Process Clause of the
Fourteenth Amendment to the Federal Condtitution.”

PROHIBIT INTIMIDATING CONDUCT?

Inits brief of the case to the Supreme Court, the City of Chicago had argued the following public policy
concerns justified enactment of the chalenged ordinance:

[T]he very presence of alarge collection of obvioudy brazen, ingstent, and lawless gang
members and hangers-on on the public ways intimidates residents, who become afraid
even to leave their homes and go about their business. Thet, in turn, imperils community
residents sense of safety and security, detracts from property vaues, and can ultimately
destabilize entire neighborhoods.

According to the Supreme Court, “alaw that directly prohibited such intimidating conduct would be
condtitutiona.” However, in this particular instance, the Court noted “this ordinance broadly covers a
ggnificant amount of additiond activity.” Asaresult, the Court found “[u]ncertainty about the scope of
that additiona coverage’ provided abasisfor Mordes condtitutiond claim that “the ordinance istoo
vague.”

As cited by the Supreme Court, “[v]agueness may invdidate acrimina law for either of two
independent reasons’:

Firg, it may fail to provide the kind of notice that will enable ordinary people to
understand what conduct it prohibits; second, it may authorize and even encourage
arbitrary and discriminatory enforcement.
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Applying these principles to the challenged ordinance, the Supreme Court sated iswould “first consider
whether the ordinance providesfair notice to the citizen and then discussits potentia for arbitrary
enforcement.”

NOTICE OF PROHIBITED CONDUCT?

According to the Supreme Court, “alaw fails to meet the requirements of the Due Process Clauseif it is
30 vague and standardless that it leaves the public uncertain as to the conduct it prohibits.” Inthis
particular ingtance, the Illinois Supreme Court had “recognized that the term ‘loiter’ may have a
common and accepted meaning, but the definition of that term in this ordinance -- ‘to remain in any one
place with no apparent purpose’ -- doesnot.” In so doing, the Illinois Supreme Court emphasized “the
law's failure to distinguish between innocent conduct and conduct threstening harm.”

It isdifficult to imagine how any dtizen of the city of Chicago standing in a public place
with agroup of people would know if he or she had an "apparent purpose.” If she were
talking to another person, would she have an gpparent purpose? If she were frequently
checking her watch and looking expectantly down the street, would she have an
apparent purpose?

Since the city cannot concelvably have meant to criminalize each ingtance acitizen
gandsin public with a gang member, the vagueness that dooms this ordinance is not the
product of uncertainty about the norma meaning of "loitering," but rather about what
loitering is covered by the ordinance and what is naot...

[A] number of ate courts that have upheld ordinances that crimindize loitering
combined with some other overt act or evidence of crimind intent. However, state
courts have uniformly invdidated laws that do not join the term "loitering™ with a second
Specific dement of the crime.

In response to this “ concern about adequate notice,” the City of Chicago had argued as follows that
“|loiterers are not subject to sanction until after they have failed to comply with an officer's order to

disperse”

[W]hatever problem is crested by alaw that criminalizes conduct people normaly
believe to be innocent is solved when persons receive actuad notice from a police order
of what they are expected to do."
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The Supreme Court, however, found the City’ s response “unpersuasive.”  According to the Court, the
ordinance would beinvaid if “the police are able to decide arbitrarily which members of the public they
will order to disperse.”

[T]he purpose of the fair notice requirement is to enable the ordinary citizen to conform
his or her conduct to the law. No one may be required at peril of life, liberty or property
to speculate as to the meaning of pena dtatutes.

Although it istrue that aloiterer is not subject to crimina sanctions unless he or she
disobeys adispersa order, the loitering is the conduct that the ordinance is designed to
prohibit. If the loitering isin fact harmless and innocent, the dispersa order itsdf isan
unjudtified impairment of liberty...

Because an officer may issue an order only after prohibited conduct has dready
occurred, it cannot provide the kind of advance notice that will protect the putative
loiterer from being ordered to disperse. Such an order cannot retroactively give
adequate warning of the boundary between the permissible and the impermissible
aoplications of the law.

In addition, the Supreme Court found “the terms of the dispersa order compound the inadequacy of the
notice afforded by the ordinance.”

It provides that the officer "shdl order al such personsto disperse and remove
themsdlves from the area." This vague phrasing raises ahost of questions. After such an
order issues, how long must the loiterers remain gpart? How far must they move? If
each loiterer walks around the block and they meet again at the same location, are they
subject to arrest or merely to being ordered to disperse again?

Lack of clarity in the description of the loiterer's duty to obey a dispersal order might
not render the ordinance uncondtitutionaly vague if the definition of the forbidden
conduct were clear, but it does buttress our conclusion that the entire ordinance failsto
give the ordinary citizen adequate notice of what is forbidden and what is permitted.

The Congtitution does not permit alegidature to "set a net large enough to catch dl
possible offenders, and leave it to the courts to step insde and say who could be
rightfully detained, and who should be st @ large.”

As areault, the Supreme Court held that the ordinance was uncongtitutionaly vague "not in the sense
that it requires a person to conform his conduct to an imprecise but comprehens ble normative standard,
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but rather in the sense that no standard of conduct is pecified &t all."

ALLOWS DISCRIMINATORY ENFORCEMENT?

In addition to the congtitutional requirement that the ordinance provide fair notice of prohibited conduct,
the Supreme Court noted further that legidation “may be impermissibly vague because it fails to establish
gandards for the police and public that are sufficient to guard againg the arbitrary deprivation of liberty
interests.” Applying this principle to the facts of the case, the Supreme Court found “[t]he broad sweep
of the ordinance a o violaes the requirement that alegidature establish minima guiddines to govern law

enforcement.” In so doing, the Court noted that there were “no such guiddinesin the ordinance.”

In any public place in the city of Chicago, persons who stand or sit in the company of a
gang member may be ordered to disperse unlesstheir purpose is apparent. The
mandatory language in the enactment directs the police to issue an order without first
making any inquiry about their possible purposes. It matters not whether the reason that
agang member and his father, for example, might loiter near Wrigley Fidd isto rob an
unsuspecting fan or just to get a glimpse of Sammy Sosa leaving the balpark; in either
event, if their purposeis not apparent to a nearby police officer, she may -- indeed, she
"ddl" -- order them to disperse...

[T]he principa source of the vast discretion conferred on the police in this case is the
definition of loitering as"to remain in any one place with no gpparent purpose” Asthe
lllinois Supreme Court interprets that definition, it "provides absolute discretion to police
officersto determine what activities condtitute loitering.” We have no authority to
congtrue the language of a gate statute more narrowly than the construction given by
that State's highest court.

As described by the Court, the City of Chicago had argued on appedl that “the text of the ordinance

limits the officer's discretion in three ways’:

Fird, it does not permit the officer to issue adispersd order to anyone who ismoving
along or who has an apparent purpose.

Second, it does not permit an arrest if individuas obey adispersa order.

Third, no order can issue unless the officer reasonably believes that one of the loiterers
isamember of acrimina street gang.

In the opinion of the Supreme Court, each of these proffered limitations on police discretion was
“insufficient” to establish “minima guiddines to govern law enforcement,” asrequired by the
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Condtitution:

That the ordinance does not apply to people who are moving -- thet is, to activity that
would not condtitute loitering under any possible definition of the term -- does not even
address the quegtion of how much discretion the police enjoy in deciding which
sationary persons to disperse under the ordinance.

Similarly, that the ordinance does not permit an arrest until after adispersa order has
been disobeyed does not provide any guidance to the officer deciding whether such an
order should issue.

Furthermore, the Supreme Court found “[t]he ‘no apparent purpose standard for making that decison”
to be “inherently subjective because its application depends on whether some purposeis ‘ gpparent’ to
the officer on the scene”

Presumably an officer would have discretion to treat Some purposes --perhaps a
purpose to engage in idle conversation or smply to enjoy acool breeze on awarm
evening -- astoo frivolous to be gpparent if he suspected a different ulterior motive.
Moreover, an officer conscious of the city council’s reasons for enacting the ordinance
might well ignore itstext and issue a dispersal order, even though an illicit purposeis
actually apparent...

[T]he requirement that the officer reasonably believe that a group of loiterers contains a
gang member does place alimit on the authority to order dispersal.

Thet limitation would no doubt be sufficient if the ordinance only applied to loitering that
had an gpparently harmful purpose or effect, or possibly if it only applied to loitering by
persons reasonably believed to be crimina gang members. But this ordinance, for
reasons that are not explained in the findings of the city council, requires no harmful
purpose and applies to non-gang members as well as suspected gang members.

It gppliesto everyonein the city who may remain in one place with one suspected gang
member aslong as their purposeis not apparent to an officer observing them. Friends,
relatives, teachers, counsdors, or even tota strangers might unwittingly engage in
forbidden loitering if they happen to engage in idle conversation with a gang member.

Moreover, the Supreme Court found it ironic that “the definition of loitering in the Chicago ordinance
not only extends its scope to encompass harmless conduct, but aso has the perverse consequence of
excluding from its coverage much of the intimidating conduct that motivated its enactment.”
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Asthe city council's findings demondtrate, the most harmful gang loitering is motivated
ether by an gpparent purpose to publicize the gang's dominance of certain territory,
thereby intimidating nonmembers, or by an equally apparent purpose to conced ongoing
commerceinillegd drugs

Asthe Illinois Supreme Court has not placed any limiting congtruction on the language in
the ordinance, we must assume that the ordinance means what it says and that it has no
gpplication to loiterers whose purpose is apparent.

The relative importance of its gpplication to harmless loitering is magnified by its
ingpplicability to loitering that has an obvioudy threatening or illicit purpose.

Accordingly, the Supreme Court found “the Illinois Supreme Court [had] correctly concluded that the
ordinance does not provide sufficiently specific limits on the enforcement discretion of the police to meet
condtitutiona standards for definiteness and clarity.”

We recognize the serious and difficult problems testified to by the citizens of Chicago
that |ed to the enactment of this ordinance. We are mindful that the preservation of
liberty dependsin part on the maintenance of socia order. However, in thisinstance the
city has enacted an ordinance that affords too much discretion to the police and too little
notice to citizens who wish to use the public Streets.

As aresault, the Supreme Court affirmed the judgment of the state supreme court.



