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The focus of the fird edition of Legal Issues in Recreation Administration (LIRA) is "Frg
Amendment Free Speech Rights in Public Parks” The case reports in this inaugurd LIRA review
condtitutiona challenges to various public park ordinances and park permit procedures. In addition to
protecting free speech rights, the First Amendment aso guarantees the free exercise of religion without
undue governmenta interference.  As illudrated by the Keller decison described herein, the free
exercise of religion guarantee of the First Amendment may provide a basis for an individud to chalenge
rules governing public recreation and sports programs. In determining the congtitutiondity of such rules,
the federd courts will baance the burden these regulations place on one's free exercise of rdigion
againg the government'sinterest in effectively administering sports and recregtion programs.

Bdance Individud & Government Burdens

The case of Keller v. Gardner Community Consolidated Grade School District 72C, 552 F.Supp.
512 (N.D.III. 1982), presented a congtitutiona "conflict between a public grade school coach's policy
requiring attendance at basketball practice and a student's desire to attend religion classes during the
time designated for team practice.” The facts of the case were asfollows:

The deven year old plaintiff, Joseph Kdler, a resdent of Gardner, lllinois, and a
member of the Gardner Grade School basketbal team, represented by his parents,
chdlenges the conditutiondity of a rule of the school's basketbal coach which
authorized absences from basketbal practice in only two Stuations. because of the
player'sillness or because of a death in the player's family. The penalty imposed for an
unexcused absence is that the student player would not be dlowed to "suit up” for the
next scheduled game.

Keller attends catechism class once each week a a Catholic church located outside of
the limits of the Gardner Schoal Didrict, in Dwight, Illinois. The catechiam dass is
scheduled by the church for the same time period during which the regularly scheduled
practice of the basketbdl team is held. The basketbdl program was indituted after
Joseph had started catechism classes, but oblivious of the schedule of the church. The
coach would not make an exception in his rule for Joseph.

Kéller argued that the rule violated "his right to freedom of religion.” In considering "whether the
coach's rule violates the plaintiff's right to freedom of religion,” the federd digtrict court noted that "first
amendment rights are not absolute, and this includes particularly the right to the free exercise of rdigion.”

As described by the court, the following "baancing approach™ would be applied "in cases where a free
exercise of rdigion clam is based on the denid of a government benefit.”

This entails comparing the burden on the individud who is denied the benefit because of
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religious practice, with the burden that would be imposed on the government if it
extended the benefit to someone who because of their religious practice failed to meet a
generdly imposed requirement for the benefit.

In gpplying this "baancing gpproach” to the facts of the case, the court first consdered "the sincerity of
the rdligious clam being advanced by Keller and the degree to which the chalenged regulation interferes
with religious belief or avita religious practice based upon a bdief.” In this particular instance, the court
found that the chalenged regulation interfered more with Kdler's "sdection of a church” in which to
pursue his rdigion, rather than "his free exercise of religion.”

Keller admits that catechism classes are conducted by another Catholic church in the
vicinity of the Gardner School Didtrict, which do not differ materialy from the catechism
classes offered in Dwight, and which do not pose scheduling conflicts with the school's
basketball program. His conduct in attending catechism dasses only in Dwight is a
maiter of persond preference semming from his familiarity with a particular catechism
class and its teachers. It cannot be sad that the plaintiff has been denied the
opportunity to participate in scheduled games because of the conduct mandated by
religious belief or necessity.... At the most, he has established only an excusable and de
minimus burden upon hisrdigious practice...

It is common knowledge that a catechism class such as the plaintiff attendsis aprogram
of religious indruction, the purpose of which is to teach Catholic children the
fundamental principles of ther religion. Although an integrd pat of a Cahdlic's
practices may be to learn the laws and rituds of the Catholic faith, and during certain
dages of a practitioner's life the church may require a particular degree of knowledge of
the religion, it is not mandatory that a fifth grade child attend aforma catechism class. It
would be sufficient for the student to learn the tenets of the Cathalic faith directly from a
pries or from some other member of the church community. Further, the actua
teaching of the religious doctrine, while subject to variance among different diocesg, is
subgtantialy the same.

Having found that the chalenged regulation did not place an undue burden on Keller's practice of
religion, the federd digtrict court then considered "the other Sde of the baance, the importance to the
school of the secular values underlying the coach'srule.”

Since the beginning of public dementary education in the United States, it has been
recognized that participation in ahletics plays an important role in the development of
the child. Athletics train the body as wdll as the mind and are as important in the child's
development as regular classoom work...  The school has a dgnificant interest in
adminigering these programs effectively. The primary importance of the rule to the
school program is that the rule promotes attendance a practice and as aresult indillsin
young athletic participants a sense of teamwork and an appreciaion of the individud's
responghility to the group. Promoting these quditiesin each individua should be part of
every ementary school education.

In balancing the competing interests of the athlete and the public program provider, the federa didrict
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court dso consdered "the impact on the basketbdl program of an dternative to the current school
policy."

An dternative scheduling arrangement would not be gppropriate because the school
could not successfully pre-arrange a practice schedule that would accommodate the
religious education class of each of the many participants in the athletic program. And it
would be unfair to dlow a specid exemption to the atendance rule for the benefit of
those students who opt to observe their specid religious classes, while disdlowing
amilar exemptions for attending other activities to sudents who may not be adherentsto
a paticular religious organization. Either dternative would be unworkable and
ultimately would defest the athletic program. Clearly the burden imposed on the school
if it were forced to change its rule to accommodate Kéller is considerable.

The federa digtrict court acknowledged further that "under certain circumstances exemptions must be
permitted to al members of a particular religious sect in order to preserve freedom of religious belief.”

The boundary is a narrow one between an exemption from a universa requirement in
deference to a particular basic religious belief on the one hand and on the other hand a
gpecid preference given because of a discretionary rdigious practice. The laiter is not
favored... The difference between the two concepts as they have developed in our
higory is easly seen in reviewing the language of the more fully worded religious
freedom provison of the Illinois Condtitution, which states, "nor shdl any preference be
given by law to any religious denomination or mode of worship."... The concept
enunciated seeks to effect a complete but accommodable separation of church and
state.

Applying these principles to the facts of the case, the federa didrict court found that granting an
exemption to Keler from the chalenged rule would be "closer to the granting of a preference to a

discretionary religious practice, as differing from a rdigious bdief, and would tend to be violative of the
letter and the spirit of the first amendment.”

The plaintiff has falled to establish the uniqueness of the catechism program in Dwight,
lllinois and as a result he is unable to show that the burden of his free exercise of
religion, if there is an interference a dl, outweighs the burden that would be imposaed
upon the school were it to change its policy regarding unexcused absences. Baancing
the interests nvolved, it appears unreasonable for the school to have to accommodate
its basketba | program to Kdler's persona schedule or preference.

The federd digtrict court, therefore, concluded that "the policy of the grade school regarding unexcused
absences aurvives the free exercise chdlenge of Kdler. As a reault, the court granted summary
judgment to the defendant school digtrict.
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