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(Note: The United States Supreme Court reversed the federd circuit court opinion described herein.
See the October 2002 NRPA Law Review.)

The February 1999 NRPA Law Review, entitled “ Congtitutiondity of Drug Test Requirement for
Athletes?” described the 1995 opinion of the United States Supreme Court in the case of Veronia
School District 47J v. Acton, 515 U.S. 646, 115 S.Ct. 2386 (1995). Asnoted in thisarticle, the
Veronia decison “held a specific drug testing procedure for public school athletes to be condtitutiona
based upon the following factors: the decreased expectation of privacy, the relative unobtrusiveness of
the search, and the severity of the need met by the seerch.” This article noted, however, that “the
Supreme Court in Veronia cautioned againg the assumption that suspicionless drug testing will reedily
pass condtitutiona muster in other contexts.” Accordingly, the article opined that “a smilar drug testing
program for participants in public recreation and sports programs, absent proof of a compelling
governmenta concern, would not necessarily pass condtitutiona muster under the Veronia andyss’
described therein.

The case of Earlsv. Board of Education of Tecumseh Public School District described below
provides an example of a Stuation in which there was insufficient proof of a compelling governmenta
concern to warrant arandom suspicionless urindys's drug testing program for dl students participating in
compstitive extracurricular activities.

STUDENT ACTIVITIES DRUG TESTING POLICY

Inthe case of Earlsv. Board of Education of Tecumseh Public School District, No. 00-6128 (10th
Cir. 03/21/2001) students a Tecumseh High School chdlenged “the condtitutiondity of the random
suspicionless urinalyss drug testing policy which the Didtrict implemented for al students participating in
competitive extracurricular activities” The facts of the case were asfollows.

Tecumseh High School has for many years offered avariety of extracurricular activities
for sudents interested in participating therein. Such activities have included the chair,
band, color guard, Future Farmers of America ("FFA"), Future Homemakers of
America ("FHA"), and the academic team. Additiondly, it has also sponsored athletic
teams, cheerleaders and Pom Pon. The vast mgjority of students participate in one or
more school- gponsored activities.
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On September 14, 1998, the Didtrict adopted the Student Activities Drug Testing
Palicy (the"Policy") requiring drug testing of al students who participate "in any
extra-curricular activity such as FFA, FHA, Academic Team, Band, VVoca, Pom Pon,
Cheerleader and Athletics.” Each student seeking to participate in such activities must
sSgn awritten consent agreeing to submit to drug testing prior to participating in the
activity, randomly during the year while participating, and a any time while participating
upon reasonable suspicion. The test detects amphetamines, cannabinoid metabolites
(marijuana), cocaine, opiates, barbiturates and benzodiazepines. It does not detect
acohal or nicatine. Students subject to the Policy must pay a yearly fee of four dollars.

Although the Policy does not expresdy so sate, it is undisputed that the Policy hasin
fact only been gpplied to those extracurricular activities involving some aspect of
competition and which are sanctioned by the Oklahoma Secondary Schools Activity
Asocidion ("OSSAA™).

The digtrict court described the actud drug testing process as follows:

[T]he students to be tested are caled out of classin groups of two or three. The
students are directed to a restroom, where a faculty member serves as amonitor. The
monitor waits outsde the closed restroom stal for the student to produce the sample.
The monitor pours the contents of the vid into two bottles. Together, the faculty monitor
and the student sedl the bottles. The student is given aform to sign, which is placed,
aong with the filled bottles, into a mailing pouch in the presence of the sudent. Random
drug testing was conducted in this manner on gpproximately eight occasions during the
1998/1999 schoal year. Approximately twenty students were tested each time.

At the time of the testing, the monitor aso gives each student aform on which he or she
may list any medications legdly prescribed for the student. According to the Policy,
"[t]he medication list shal be submitted to the lab in a seded and confidentia envelope
and shall not be viewed by digtrict employees.”

The results of the drug tests are placed in confidentid files separate from the students
other educationd files. They "shall be disclosed only to those school personnel who
have a need to know, and will not be turned over to any law enforcement authorities.”
Students who refuse to submit to the drug testing under the Policy are prohibited from
participating in any extracurricular activities. There are no academic sanctions imposed.

Paintiff Lindsay Earls was a member of the show choir, the marching band and the academic team.
Paintiff Danie James wanted to participate in the academic team and was enrolled during the
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1999-2000 schooal year in the academic team class. They and their parents challenged the application of
the Policy to them as a condition to their participation in those activities. Plaintiffs did not challenge the
policy asit gpplied to athletes.

The federa didtrict court granted summary judgment in favor of the Didtrict, concluding that “the policy
does not violate the Fourth Amendment's prohibition againgt unreasonable searches.” Faintiffs
appealed.

As noted by the federa apped s court, the Supreme Court of the United States has held that the
"state-compelled collection and testing of urine” is a search subject to the Fourth Amendment's
reasonableness requirement.

The Fourth Amendment ordinarily requires*some quantum of individudized suspicion”
before a search may congtitutionaly proceed. However, the Supreme Court has
recognized that the Fourth Amendment impaoses no irreducible requirement of such
suspicion. Rather, the ultimate measure of the congtitutionality of a governmenta search
IS “reasonableness.”

On gpped, the specific issue was, therefore, whether this particular search of school children while at
school violated the Fourth Amendment. In addressing thisissue, the gpped s court examined “the
generd nature of the rights and obligations of students and school personne in the school setting”:

[W]hile sudents retain their Fourth Amendment right to be free from unreasonable
searches while a school, the nature of that right is different-it "is what is appropriate for
childrenin schoal.” Itisin this unique environment that we examine the conditutiondity
of the Policy.

As noted by the court, the school digtrict had justified the Policy based on the "special needs’ doctrine,
which the Supreme Court has devel oped through a series of cases permitting suspicionless drug testing
in certain Stuations. As cited by the gpped's court, the Supreme Court had explained the "specid
needs' doctrine asfollows:

We have recognized exceptions to the warrant requirement when specia needs, beyond
the norma need for law enforcement, make the warrant and probable-cause
requirement impracticable. When faced with such specid needs, we have not hesitated
to balance the governmenta and privacy interests to assess the practicdity of the
warrant and probable- cause requirements in the particular context.

Accordingly, under this special needs doctrine, courts are required to identify a specia need which
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makes impracticable adherence to the warrant and probable cause requirements. If aspecia need is
identified, the court will balance the government's interest in conducting the particular search againg the
individud's privacy interests upon which the search intrudes. As aresult, in determining the
congtitutiondity of a particular random drug testing policy, the courts are required to “inquire first into
whether the government has established the existence of a specid need before proceeding to any
baancing of government and private interests, applying the following “two-fold inquiry”:

First, whether the proffered governmental concerns were “red” by asking whether the
testing program was adopted in response to a documented drug abuse problem or
whether drug abuse among the target group would pose a serious danger to the public’;
and second, whether the testing scheme met the related goals of detection and
deterrence.

Applying thistwo-fold inquiry to the Policy in this particular case, the appeals court noted that “the
evidence of drug use among those subject to the Policy was far from the "epidemic” and "immediate
crigs' faced by the Vernonia schools and emphasized by the Supreme Court's opinion in Veronia
School District 47J v. Acton. On the contrary, the federa appeals court found “the evidence of actua
drug usage, particularly among the tested students, isminimd” in the Tecumseh School Didtrict:

Principd James Blue testified that in the "many” years he had been principd of
Tecumseh High School, there had been no acohol or drug-related injuries or degths...

Danny Jacobs, the assistant superintendent, tetified that 243 students were tested
under the Policy during the 1998-99 school year, and of those students, three tested
positive, two high school students and one middle school sudent.  He further testified
that approximately 241 students were tested in the 1999-2000 school year, and one
tested positive.

Principa James Blue testified that, with respect to the two high school students who
tested positive, one was involved in wrestling and FFA and one wasinvolved in
baseball and FFA...

In response to interrogatories, the Didtrict provided information that in the 1998-99
year, 208 students participated in FFA, 119 in FHA, 70in Band, 14 in Academic
Team and 75inVocd Musc. Inthefirgt semester of the 1999-2000 school year, 100
participated in FFA, 63 in FHA, 67 in Band, 16 in Academic Team and 65 in Vocd
Musc. Thus, inthe 1998-99 year, of the 486 students who participated in the five
listed extracurricular activities, two students, both aso athletes, tested positive.
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Moreover, the gppedls court noted that “ only one student, apparently an athlete and not involved in any
of the listed extracurricular activities, tested pogitive’ in a population of “311 students participating in
extracurricular activities the first semester of the 1999-2000 year.”

Asaresult, while acknowleging thet “there was clearly some drug use a the Tecumseh schools,” the
appedls court concluded that “such use among students subject to the testing Policy was negligible” In
S0 doing, the appedls court reiterated that circumstances in Tecumseh schools were “vadtly different
from the epidemic of drug use and discipline problems among the very group subject to testing in
Vernonia.

NATURE OF PRIVACY INTEREST

Inlight of such “negligible’ drug use, the apped's court then consdered the "nature of the privacy interest
upon which the search here a issue intrudes.” As cited by the appedl's court, students do not "shed their
condtitutiond rights at the schoolhouse gate.” On the other hand, the appedls court recognized that
"gudents within the school environment have alesser expectation of privacy than members of the
population generdly.”

Specificaly, the court found that students participating in extracurricular activities, like athletes,
“voluntarily submit themsdvesto at least some additiond requirements and obligations” Accordingly,
the court examined “whether the voluntariness of the participation in the activity reduces a udent's
legitimate expectation of privacy while participating in that activity.” In the opinion of the gppeds court,
“voluntary participation in an activity, without more, should not reduce a student's expectation of privacy
inhisor her body”:

Members of our society voluntarily engage in avariety of activities every day, and do
not thereby suffer areduction in their conditutiond rights... [W]e disagree with the view
that just by exerciang aprivilege in any activity that is part of the educationd process, a
student's privacy interests are lessened and that a school didtrict can, without more,
condition participation in that activity on agreeing to testing just because the ectivities are
optiond.

Moreover, while participation in extracurricular activitiesis voluntary, such participation
has become an integrd part of the educationd experience for most students. The
Supreme Court recently cautioned againgt "minimiz[ing] the importance to many
sudents of attending and participating in extracurricular activities as part of acomplete
educational experience.”

[T]he redity for many students who wish to pursue post- secondary educationd training
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and/or professiona vocetions requiring experience garnered only by participating in
extracurricular activities is that they must engage in such activities. Involvement ina
school's extracurricular offeringsisavita adjunct to the educationa experience.

On the other hand, the appedls court found the participants in extracurricular activities, like ahletes,
“have a somewhat lesser privacy expectation than other sudents.”

[There are] agpects of participating in extracurricular activities which do legitimately
lower a student's expectation of privacy. While students participating in non-athletic
extracurricular activities need not obtain pre-participation physicas or insurance, as
athletes mugt, they do, like athletes, agree to follow the directives and adhere to the
rules set out by the coach or other director of the activity. Thisinevitably requires that
their personal freedom to conduct themsalvesis, in some small way, condrained at least
some of thetime.

Further, based upon “the manner of testing, the information obtained, and the use to which thet
information is put” in this particular case, the apped's court found that "the invason of privacy was not
ggnificant.”

IMMEDIACY OF CONCERN & EFFICACY OF SOLUTION

Having found negligible drug use and an inggnificant intruson on privacy, the gopedls court then
consdered "the nature and immediacy of the governmenta concern at issue here, and the efficacy of this
means for meeting it." Under the circumstances of this particular case, the gpped's court found that
“[f]hisfactor tips the baancing andyss decidedly in favor of the plaintiffs” In particular, the appeds
court found that the chalenged Policy “too often amply tests the wrong students.” In so doing, the
gppedls court noted that “ safety cannot be the sole judtification for testing al sudents in competitive
extracurricular activities, because the Policy, from a safety perspective, tests both too many students
and too few.”

While there may indeed be some extracurricular activities that involve a safety issue
comparable to that of athletes, there are other sudentsinvolved in extracurricular
activities and therefore subject to the Policy who can hardly be considered a safety risk.

It isdifficult to imagine how participantsin voca choair, or the academic team, or even
the FHA arein physicd danger if they compete in those activities while using drugs, any
more than any student is at risk smply from using drugs. On the other hand, there are
students who are not subject to the testing Policy but who engage in activitiesin
connection with school, such as working with shop equipment or laboratories, which
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involve ameasurable safety risk.

Asaresult, in the opinion of the appeals court, “neither a concern for safety nor a concern about the
degree of supervison provides a sufficient reason for testing the particular sudents whom the Didtrict
chose to test under the Policy.”

[G]iven the paucity of evidence of an actud drug abuse problem among those subject to
the Policy, the immediacy of the Didrict's concern is greatly diminished. And, without a
demonstrated drug abuse problem among the group being tested, the efficacy of the
Didrict's solution to its perceived problem is amilarly greetly diminished.
The appeds court, therefore, found “little efficacy in a drug testing policy which tests students among
whom there is no measurable drug problem.”  Accordingly, gpplying the factors identified by the
Supreme Court in Vernonia, the federa apped's court concluded that “the testing Policy is
unconditutiond.”

We do not suggest that a school must wait until it can identify a drug abuse problem of
epidemic proportions before it may drug test groups of its students. Nor do we declare
any bright line mark concerning the magnitude a which a drug problem becomes severe
enough to warrant a suspicionless drug testing policy. We leave that to each school
digtrict. However, any district seeking to impose arandom suspicionless drug testing
policy as acondition to participation in aschool activity must demondtrate thet thereis
some idertifiable drug abuse problem among a sufficient number of those subject to the
testing, such that testing that group of students will actudly redressits drug problem.

Specid needs must rest on demondtrated redlities. Unless adigtrict isrequired to
demongtrate such a problem, there is no limit on what students a school may randomly
and without suspicion test. Without any limitation, schools could test dl of their sudents
amply as a condition of attending school. The Didtrict admitsit could not test its entire
student body and we doubt very much that the Supreme Court would permit such
broad testing were the issue presented to it.

Asareault, the federd gpped's court reversed the summary judgment in favor of the Didtrict. In reaching
this decison, however, the federd appedal s court acknowledged both agreement and disagreement
among other federa circuit court decisions which have congdered the condtitutiondity of drug testing
policies for extracurricular activities. Accordingly, the court recognized that “[t]hisissue is obvioudy a
difficult one with which courts will continue to grapple.”



