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Asillustrated by the case described herein, American Jewish Congressv. City of Beverly Hills, itis
uncondtitutional for government to provide preferentia treatment to a particular sectarian religious group
in dlowing private displaysin parks. While acity may condtitutionaly ban al unattended private
displaysinits parks, it cannot grant an exception to one group on an ad hoc case by case basis. On the
contrary, if acity wishesto permit some private unatended displays in its parks, it must do so pursuant
to vaid time, place, and manner regulations. Accordingly, a city may not have a generd policy banning
unattended private displays, and then choose one religious group and permit it to erect adisplay while
denying al other groups permisson to erect displays. In determining the congtitutiondity of park
permits, the federa court will require objective, content neutral standards which guide the licenaing
officid and eiminate the potentia for censorship of protected speech.

ESTABLISHMENT CLAUSE VIOLATION?

In the case of American Jewish Congressv. City of Beverly Hills, 90 F.3d 379 (Sth Cir. 1996),
plaintiffs chalenged the condtitutiondity of the defendant City’ s permitting the erection of a 27-foot
menorah in a public park near City Hall during the holiday season. The facts of the case were as
follows

Since 1986, Beverly Hills has dlowed Chabad of Cdifornia, Inc. (Chabad) to erect a
menorah in Beverly Gardens Park for gpproximately two weeks each year during the
Chanukah season. The menorah is 27 feet tal and 24 feet wide, and weighs 5,500
pounds. It is bolted to a permanent, concrete foundation that the City allowed Chabad
to ingal in the park; Chabad covers the foundation with sod during the rest of the year.
Each branch of the menorah is topped with asmal dectric light lit at night in accord with
Jewish custom. The menorah was designed by Y aacov Agam, awell-known artist. The
City does not fund the menorah or Chabad.

Beverly Gardens Park is a twenty-block-long public park that cuts through the City on
an east-west axis. The park is bordered on its south side by Santa Monica Boulevard, a
four-lane arterial. The menorah sits on a block of the park bordered on the east by
Crescent Drive and on the west by Canon Drive. Directly across Santa Monica
Boulevard from the menorah is a building that formerly housed the U.S. Post Office and



MARCH 1997 LAW REVIEW

has been vacant since the early stages of this litigation. City Hall is one block up and one
block over from the menorah, about 450 feet distant. The Beverly Hills Civic Center is
located on the sde of City Hall facing away from the menorah.

The City traditiondly puts up a holiday display of its own, composed of two 35-foot live
gpruce trees strung with colored lights, and a 60-foot gold-foil " Season's Greetings'

ggn. Thisdisplay islocated one block west of the menorah, two blocks away from City
Hall.

During Chanukah, Chabad organizes ceremonies centered around the menorah.

Chabad terms these ceremonies "parties,” but they involve theritud lighting of the
eectric "candles’ and the spesking and singing of traditiond Jewish prayers. Members
of the City Council (which isaso the body that approves the menorah's permit) have
participated in these ceremonies each year, and some of them have served as "master of
ceremonies.” Loca cdebrities, of which Beverly Hills has no shortage, d<o attend. The
current mayor was present on at least one occason. In contrast, the former mayor of
Beverly Hills was strongly opposed to the ceremonies, which he caled "digtinctly
religious.”

The City hasagenerd policy of not permitting its citizens to erect large unatended
objects on public property. It has made an exception for Chabad's display of a menorah
during Chanukah. The City has a"Specia Events Permit” gpplication procedure and a
form agreement titled "Holiday Ingtalation of Religious Objects on City Property.”
Chabad has successfully gpplied for a specid events permit and has signed a "Holiday
Ingtalation” agreement each year. At least since 1986, the City has not granted a permit
for alarge unattended object to any individud or organization other than Chabad. In
1989, the City denied two permit requests from individuas. one for a"winter solstice’
display, and one for a Latin cross. The winter solstice display gpplication began, "I note
that once again the City of Beverly Hillswill permit the display of a Jewish menorah, in
observation of Chanukah. | hereby apply for equa time and space.. . ." The City
claimed that both gpplications were Smply protests againgt the menorah, and that it
denied them because neither provided sufficient detail concerning their proposed
disolay.

The American Jewish Congress dleged that “the City's policy and practice of permitting unattended
displays of large objects on public property, pursuant to which Chabad was granted permission to erect
the menorah, is uncongtitutiona.” Specificaly, the American Jewish Congress dleged that “the City's
action in permitting Chabad's menorah violated the Establishment Clause of the United States
Condtitution.”
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The didrict court granted summary judgment in favor of the City. In so doing, the federd digtrict court
required “the City ether to place the menorah in closer proximity to a Chrissmas tree or to put up a
Christmas tree near the menorah.” In addition, the district court prohibited "any religious ceremonies,
induding, but not limited to, prayers, blessings, Snging or rituds, of any type or nature at the Site of the
display.” Accordingly, the City put Christmas decorations and lights on an 80-foot spruce tree sanding
82 feet from the menorah. In addition, pursuant to the district court’s instructions, Chabad erected a
sgn next to the menorah which reed as follows.

THISMENORAH IS SPONSORED BY CHABAD OF
CALIFORNIA. IT ISNOT SPONSORED OR FUNDED BY THE
CITY OF BEVERLY HILLS.

The American Jewish Congress appeaed. On apped, the American Jewish Congress clamed that “the
City's permitting scheme violated its right to be free from governmentd establishment of rdligion.”
Specificdly, the American Jewish Congress contended that “the primary effect of the City's permitting
practice and policy is not to grant equa accessto al speakers, but rather to endorse one particular
religious speaker.” Accordingly, the American Jewish Congress contended that “the City permitted
Chabad to erect its menorah pursuant to such an uncordtitutiona policy.”

STANDARDLESS DISCRETION TO IGNORE POLICY?

The issue before the federa appedls court was, therefore, whether “the City's action in permitting
Chabad's menorah violates the Establishment Clause of the United States Congtitution.” Spedificdly,
the American Jewish Congress contended on gpped that “the City forbids the erection of large
unattended displays on public property and then vests sandardless discretion in its officids to grant
exceptions to the rule, enabling the City to favor certain religious expression over other expression.”

As described by the federa apped's court, “[t]he First Amendment to the United States Condtitution,
gpplicable to the states through the Fourteenth Amendment, provides that "Congress shal make no law
respecting an establishment of religion™:

The United States Supreme Court has interpreted the Establishment Clause to mean
that government may not promote or afiliate itsdf with any religious doctrine or
organization, may not discriminate among persons on the basis of ther religious beliefs
and practices, may not delegate a governmental power to areligious ingitution, and may
not involve itsdf too deeply in such an inditution's affairs. At core isthe prohibition
agang governmenta endorsement of religion, precluding government from conveying or
attempting to convey amessage that religion or a particular religious belief isfavored or
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preferred...

It isaxiomatic that the Establishment Clause bars the government from giving sectarian
religious groups preferentia access to public property... Of course, giving Ssectarian
religious speech preferentid access to aforum close to the seet of government (or
anywhere e sefor tha matter) would violate the Establishment Clause (as well asthe
Free Speech Clause, sinceit would involve content discrimination)..

Applying these principles to the facts of the case, the federa gppeals court found that the City had given
a sectarian religious group (Chabad) preferentia accessto public property in violation of the
Egtablishment Clause. Moreover, the federa gpped's court found Beverly Hills permitting process hed
“no clear dandards for dlowing private unattended displaysin its parks and thus dlows for arbitrary
goplication”:

The City bans private unattended displays but permitsiits officids to make exceptionsin
their discretion. There are no guidelines, written or otherwise, as to when an exception
may be made. Applicants are not informed of what requirements they must meset in
order to erect adisplay. When asked whether there was a uniform procedure for
approving requests for unattended displays or whether it was done on a case by case
basis, the Director of the City's Public Services Department, responded "case by case.
Usudly an gpplication form is used, but there are exceptions. Thereis no uniform
method.

When asked whether there was a specific time frame in which the City required
gpplicants for use of public park land to submit an gpplication, the Director responded,
"l don't know of atime frame that has been established,” athough subsequently the City
indtituted a one-month requirement. Nor is there atime frame within which the City must
respond to a permit application.

Nor isit clear where the decison-making authority isvested. The winter solstice
application was denied by the City Attorney, whereas Chabad's and the Latin cross
gpplications were decided by "consensus' of the City Council members. A
councilmember gave a presentation describing the relaive merits of the gpplications and
the Council smply voted whether to dlow each display.

Having determined “the City's permitting policy alows for arbitrary application,” the federa appeds
court concluded that this policy was “not avaid time, place, and manner regulation.”

A government regulaion that alows arbitrary gpplication is inherently inconsstent with a
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vdid time, place, and manner regulation because such discretion has the potentia for
becoming ameans of suppressing a particular point of view. In the Establishment Clause
context, such aregulation dso has the potentid for impermissibly favoring a particular
religious viewpoint.

In particular, the appeals court noted that “[t]he ad hoc and structureless nature of the City's permitting
process leaves open the possibility of improper discrimination by the City”:

[A] law or policy permitting communicetion in a certain manner for some but not for
others raises the specter of content and viewpoint censorship. This danger is at its zenith
when the determination of who may speak and who may not is left to the unbridled
discretion of agovernment officid. . . . [W]e have often and uniformly held that such
statutes or policies impose censorship on the public or the press, and hence are
uncondtitutiond, because without standards governing the exercise of discretion, a
government officid may decide who may speak and who may not based upon the
content of the speech or viewpoint of the speaker.

Applying these principles to the circumstances of this case, the federal appeals court noted that “[t]he
City in fact acknowledges that a primary reason the Létin cross application was denied was the Crosss
religious nature.”

The City Attorney testified that the City was concerned that alowing a cross would
violate the Establishment Clause whereas dlowing amenorah would not. At the City
Council session, Councilmember Tanenbaum gave a presentation addressing Chabad
and the Latin cross applicant's respective requests to erect diplays, listing "severd
cases where the establishment clause was not violated by the placement of a menorah
and not[ing] where the Supreme Court stated that the crossis ardigious symbol."

The Council did not discuss the safety or feasihility of the proposed displays but only
their religious content. "It was the consensus of Council to uphold the law as interpreted
by the state and the federal Supreme Court to gpprove the placement of the menorah,
but to turn down the application for the placement of the cross.” Such a content-based
diginction is impermissble.

SELECTIVE ENFORCEMENT FOR PROTEST SPEECH?

On gpped, the City had further argued that their denying “both the Latin Cross and winter solstice
gpplications’ were appropriate because these applications were "smply aform of citizen protest against
the submission of the Chabad application for a permit to erect the menorah during the 1989 season.”
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The federd appedls court rgected thisargument. “Eveniif true,” the federd gppeds court found the
City’ s reasoning was “an impermissible basis for regjecting the gpplications.” As noted by the federa
gppedls court: “Protest speech isfully protected by the Firss Amendment.”

Although the City's actions in ruling on Chabad's, the Latin cross, and the winter solstice
gpplications provide strong evidence of favoritism toward Chabad, we need not
determine the City's actual mativation in ruling on the applications or the extent to which
its determinations were based on impermissible factors. At the very leadt, the record
makes clear that the City's current ad hoc permitting system is standardless, thereby
lending itsdlf to abuse, and that appropriate standards must be developed if the City
wishesto dlow Chabad, or anyone elsg, to erect private unattended displaysin its
parks.

According to the gppedl's court, “[s]tandards provide the guideposts that check the licensor and alow
courts quickly and eadily to determine whether the licensor is discriminating againgt disfavored speech.”

Without these guideposts, post hoc raiondizations by the licenang officid and the use
of shifting or illegitimate criteria are far too easy, making it difficult for courtsto
determine in any particular case whether the licensor is permitting favorable, and
suppressing unfavorable, expression.”

Applying this reasoning to the facts of the case, the federal appedls court found the City had “no
gtandards by which it measures requests to allow structures to be erected in its parks by private
individuals or groups, raising the spectre of selective enforcement on the basis of the content of speech.”

Here, for example, the City contends that the winter solstice and Latin cross
goplications were denied because they were insufficiently specific. Since the City does
not tell gpplicants what details they must specify, however, it can dways judtify an
goplication'srefusd by liging amissng detail, making it difficult for the court to
determine whether the City isin fact favoring certain speech...

[The City] forbids the erection of large, unattended displays on public property and then
vests unfettered discretion in its officias to grant exceptions to the rule. Permitting the
erection of Chabad's menorah pursuant to this policy violates the Establishment Clause
of the state and federal Congtitutions.

The federd appeals court, therefore, reversed the district court's grant of summary judgment in favor of
the City and remanded (i..e, sent back) this case for entry of judgment in favor of the American Jewish
Congress. On remand, the digtrict court would issue an injunction prohibiting the City from dlowing
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Chabad to erect their menorah in the public park in violation of the Establishment Clause.



