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In regulating private displays on public property, the Establishment Clause of the First Amendment
prohibits government from endorsing or discriminating againgt particular religious beliefs or messages.
The case described herein, Knights of Columbus v. Town of Lexington, isthe latest in along line of
“creche’ cases in which loca governments have struggled to address Establishment Clause concerns
regarding traditiona nativity scene displaysin public parks and open space.

In this particular case, the federd gppedl s court found the Town had regulated access to a public forum
in amanner which was congstent with the Firs Amendment. Specificaly, the court held thet “the
Town's ban on unattended structures on the Green is a permissble ‘time, place, and manner’ restriction
that operates without reference to the content of speech, and that the aesthetic preservation of so
higtoric alandmark furnishes an appropriate basis for imposing this narrowly tailored restrictionin a
public forum.”

PREFERENTIAL TREATMENT OR DISCRIMINATION?

In the case of Knights of Columbus v. Town of Lexington, No. 01-2460 (1st Cir. 11/29/2001)

the United States Court of Appedls for the First Circuit had to decide “whether the Town of Lexington,
Massachusetts (the Town) violated the First Amendment by adopting a regulation that bans unattended
gructures from the historic Battle Green.” The facts of the case were asfollows:

The Stus of this controversy isthe historic Battle Green (the Green) - the very place
where the firgt battle of the Revolutionary War occurred. Seven of the eight minutemen
killed during the bettle are buried there, and the Minuteman Statue - located at the apex
of the Green - memoaridizes the American colonists who fought in the Revolutionary
War. The Green is aregistered historic landmark, owned and maintained by the Town.

The Town's governing legidative body isthe Board of Sdectmen (the Board). The
Board is entrusted with suzerainty over, and protection of, the Green. In the exercise of
that function, the Board from time to time promul gates rules governing the use of the
Green. Higtoricdly, these rules have alowed for awide range of public uses, including
recreationd activities and activitiesinvolving the expresson of politicd, rdigious, and
other views. The rules divide activities on the Green into three categories: (1) alowed
activities, (2) forbidden activities, and (3) activities for which apermit isrequired. To
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illustrate, picnicking in smal groupsis alowed as amatter of right; commercia
solicitation is prohibited dtogether; and ralies are dlowed if a permit isfirst obtained
(but otherwise are forbidden).

For mogt of the twentieth century, the creche - afigurine representation of Christ's
nativity in the stable at Bethlehem - appeared on the Green for roughly six weeks each
year (in late November and December). For some thirty years, the Town had erected
the creche, disassembled it, and stored the components. In or around 1973, however,
two fraternd organizations - the Knights of Columbus and the Masons - assumed
responsibility for these tasks.

Thereis evidence that the digplay of the creche long has been a source of friction within
the Town, and that some residents complained bitterly about its presence on the Green.
For the most part, however, the regulations, insofar as they pertained to the creche at
al, seem to have been honored more in the breach than in the observance. Despite the
fact that the regulations have required a permit for ardigious display of thistype snce a
least 1982, no permit ever was sought or demanded prior to the erection of the creche
in any year before 1999.

Beginning in the fal of 1998, the issue was repestedly discussed at the Board's
mesetings. A group conssting of clergy and citizens with various viewpoints was formed
to study the problem and suggest solutions. This committee reported to the Board on
September 27, 1999. It unanimoudy concluded that "private citizens do have the right
to have rdigious observances on the common land within guideines established by the
town," but suggested that a shortened display period might be a reasonable
compromise. For the 1999 season, the owners of the creche, including the Knights of
Columbus, agreed to adisplay period of three weeks.

Subsequent to the Board's decision to alow the three-week digplay, it began receiving
requests to allow awide range of other religious structures on the Green for comparable
periods. One group desired to place asign near the creche indicating some citizens
objectionsto its presence on public land. Other applicants requested permission for a
display honoring witchcraft a Halloween and for the erection of a pyramid to honor the
Egyptian Sun God Ra during the month of April. Y et another resident inquired about the
possibility of erecting a Sukkah, an open hut-like structure, to commemorate the Jewish
harvest festival of Sukkoth.

The minutes of the Board's meetings reved akeen awarenessthat if it continued to
dlow adisplay of the creche, many of these competing gpplications would have to be
granted. The Board thus believed that it was on the horns of adilemma: it could not
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condtitutionaly pick and choose among competing gpplications, but granting them all
likely would compromise the aesthetic and historic eements of the Green.

After seeking legd advice, the Board modified the rules governing use of the Greenin
severd ways. Fird, it limited permit digibility for public expressons onthe Green to
active events of lessthan eight hours in duration. Second, it restricted displays of a
ceremonid nature to those "in connection with specid events and limited in duration to
the period required for such events.” Third, it added an explicit prohibition against
"placement on the Green of any unattended structure.”

On October 19, 2000, the Knights of Columbus and the organization's grand knight,
Michad O'Sullivan (collectively, the Knights), gpplied for a permit to erect the creche
on the Green. The application was denied, athough the Board indicated that a one-day
event that included the creche would be gpproved. In point of fact, a Town resdent
was granted a permit to hold a"live" nativity scene and service on the Green on
December 23, 2000.

Unhappy with the new regulation which effectively ousted the creche from the Green, the Knights sued
the Town, claming aviolation of their free speech rights. The federd didtrict court granted summary
judgment for the defendant Town. The Knights appeded. The federa appeals court expedited the
gpped “in an effort to resolve the matter in advance of the Christmas season.”

On gpped, the Knights claimed the chalenged regulation infringed on their First Amendment rights. In
S0 doing, the Knights aleged that the Town had adopted the regulations for an improper purpose, viz.,
“to exclude the annud religious display of a creche from the Battle Green.” Moreover, the Knights
argued that the “Town's selective gpplication of the regulation following its adoption” was
uncongtitutiond.

Accordingly, the issue before the federa appedls court was whether the new regulation or its application
violated Free Speech Clause of the First Amendment. As cited by the court, [t]he Free Speech Clause
provides that "Congress shal make no law abridging the freedom of speech.” Further, the court noted
that “this prohibition applies equaly to states and their politica subdivisons’ under the Fourteenth
Amendment. “Despite the uncompromising language in which this proscription is couched,” the appeds
court acknowledged that the Free Speech Clause “is not absolute.” Rather, the court found that “[t]he
Supreme Court has articulated a framework for determining whether a particular regulation

impermissibly infringes upon free speech rights’:

That framework dictates the leve of judicid scrutiny that is due - and that choice, in
turn, informs the nature of the redtrictions on free speech that may be permissblein a
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public forum.

The triage works thisway. The bedrock ruleistha government may not prohibit all
communicative activity in a public forum. Content- based prohibitions may endure - but
only if they are judtified by compelling sateinterests. Accordingly, such prohibitions
engender drict judicid scrutiny.

Content- neutral restrictions pose less of athresat to freedom of expression.
Consequently, content-neutral restrictions on the time, place, and manner of speech
trigger an intermediate type of scrutiny such that they will be upheld aslong asthey are
"narrowly tailored to serve a sgnificant governmentd interest, and alow for reasonable
dternative channels of communication.”

Applying this andytica framework to the facts of the case, the federa apped's court found that the
Green was a public forum. Moreover, the court acknowledged that the Knights had “afree speech
interest in exhibiting the creche.” On the other hand, the apped's court noted that “the Town's limitation
of free speech on the Green is not absolute: the new regulation merdly prohibits one manner of
expression (unattended structures) in aparticular place (the Green) at certain times (when unconnected
with an event).” Accordingly, the specific issue was whether the restriction on unattended structures on
the Green was “ content-based or content-neutral.”

CONTENT-BASED OR CONTENT-NEUTRAL?

In determining “whether aregulation is content-based,” the federa apped's court stated that it would
inquire whether the ban on unattended structures on the Green “regul ates speech because of
disagreement with the particular message that the speech conveys.” As cited by the court, "government
regulation of expressve activity is content neutrd so long asit isjustified without reference to the content
of the regulated speech.”

In this particular instance, the Knights conceded that “the language of the regulation isfacidly neutrd.”
Similarly, the federd appedls court found that “the ban on unattended structuresis comprehensive; it
does not discriminate among types of unattended structures, and certainly does not single out the
creche.”

The Knights, however, contended that “the legidative history demondirates that the regulation's primary
purpose isto prevent display of the creche.” The federa appeals court acknowledged that “a court
may have to look beyond the bare language of aregulation to determine whether its justification is
content-neutral.” However, under the circumstances of this particular case, the appeals court found
“nothing in the record that evinces a content-based animus againg the creche.”
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The Town's longstanding practice of permitting the creche to be displayed on the Green
without a permit helps, rather than hinders, the Town's argument. That practice shows a
receptivity to the display and, contrary to the Knights importunings, crestes no
entitlement to preferentia trestment in the future.

[T]he Board proposed the new regulation only after requests for permits for aternative
religious displays began to sprout. Mindful of the strictures of the Establishment Clause,
the Board reasonably assumed that it must treet adl gpplications for religious displays
dike, regardless of the message conveyed. Fearing aflood of applicationsand a
corresponding cluttering of the Green, the Board devised aregulation prohibiting dl
unattended gtructures. Thisisafar cry from an invidious singling-out of the creche.

The only inference that the record permitsis that the new regulation was conceived out
of adegreto treat al religious expresson even-handedly. If the Knightsfed that the
burden of the regulation fals most heavily on them, it is perhaps because they are now
held to the same standard as dl other amilarly stuated gpplicants. While the adjustment
may not be an easy one, the outcome isinescagpably content-neutral.

SIGNIFICANT GOVERNMENTAL INTEREST/NARROW TAILORING?

Having determined that the chalenged regulation was content- neutral, the federa appeals court had to
consder whether the ban on unattended structures on the Green was "narrowly tailored to serve a
sgnificant governmenta interest, and alow for reasonable dternative channels of communication.” The
Town had argued that it had a Sgnificant governmenta interest in “preserving the historical and aesthetic
qualities of the Green” which “amply judtifiesthe restriction.” The federd gppeds court characterized
the Town’'s clam as “atheoreticaly sound postion.”

[A]esthetic preservation may warrant a content- neutral restriction on speech in apublic
forum... the Town'sinterest in aesthetic preservation qudifies as a sgnificant one.
Moreover, that interest is enhanced here by the site's designation as a nationd historic
landmark.

In response, the Knights contended that “the regulation is not narrowly tailored to the achievement of
this aesthetic rationale.”  1n so doing, the Knights asserted the following three points:

Firg, that it is not only unattended structures that produce clutter; second, that the Town
should have pursued dternatives less redtrictive than atota ban; and third, that the
crecheis aestheticdly pleasing.
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According to the gppedls court, ‘[t]he firgt two parts of this argument are plainly misguided.” In
reaching this conclusion, the appeals court noted that “[t]he narrow tailoring requirement does not
mandate aleast redtrictive means andysis” Asareault, the court found that “the Town was not
required to implement or experiment with other aternatives before findly choosing thetotal ban." On
the contrary, the appeals court stated that “[t]he ‘ narrow tailoring’ requirement is satisfied aslong asthe
particular regulation promotes a substantia government interest that would be achieved less effectively
absent the regulation.” In this particular ingtance, the court found the challenged regulation was alogicd
response on the part of the Town to address a number of “Establishment Clause concerns.”

[A]voiding an Egtablishment Clause violation may be a compelling Sate interest
judtifying even content- based restrictions on speech. The Town legitimately could
conclude that unattended displays were more likely to present Establishment Clause
issues than attended ones because, for instance, a reasonable observer might be
confused as to the source of the message. Thisis sgnificant because the context of a
religious diplay is crucid in determining its condtitutiondity.

We note, too, that the Supreme Court has explicitly indicated that atotal ban on
unattended Structures in a public forum would pass congtitutional mugter.

Asareault, the federa appeals court held that “the total ban on unattended structures’ was *
conditutionaly permissble’ because it was “both content-neutral and narrowly tailored to achieve a
subgtantia governmenta interest.” 1n so doing, the court rejected as“irrdevant” the Knights argument
that “the creche is aesthetically pleasing” and, therefore, presumably worthy of preferentia treatment.

[T]he Establishment Clause makes clear that the Town was bound to consider arange
of potentid religious digolays when it envisioned the future of the Green. Thus, the
aesthetics of the creche, in the abstract, are irrdlevant. The Town rationdly could have
decided that some of the requested displays, or the sheer number of potentia displays,
would be inconggtent with the aesthetic qudity of the Green. Even if the creche were
more beautiful than dl the others - amatter on which we take no view - the Town was
not & liberty to dlow the creche while at the same time prohibiting other reigious

displays.
ALTERNATIVE AVENUES OF COMMUNICATION?

In reaching this determination, the federa apped's court found further that “the regulation does not
unduly regtrict the Knights free speech rights because they have adequate dternative avenues of
communication available to them.”
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The Knights remain free to display the creche, either during the course of an event on
the Green or at any time on nearby private property. The record shows that one of the
two churches facing the Green is willing to have the creche displayed on its front lawvn
for the customary six-week interva.

To be sure, the Knights argue that these are not adequate adternatives - an event would
be too trangtory and placing the creche on private property would not convey the same
message. But the message that they suggest is suppressed is that the creche belongs "at
the center of public lifein the Town of Lexington.”

This reasoning turns the congtitutional standard upside-down. Although the Condtitution
protects private expressions of beliefs, it does not authorize - and sometimes even
forbids - citizens attempts to invoke public backing of ther beliefs. The Knights have no
condtitutiona right to communicate a message of public support for the creche.

It isdso notable that the crecheis not completely banned from the Green. Like any
other ceremonid display, it may appear on the Green in conjunction with an active event
for up to eight hours. The Knights have not explained why such adisplay isimpracticd,
ingtead dtating that the Town has no right to dictate to them how they must express their
private bdiefs. Y et the Town hasissued no generd ukase|[i.e., edict or proclamation]
regarding private religious observances, only religious displays on asingle strip of public
land are affected. In aforum of thiskind, it haslong been established that government
may impose reasonable restrictions on the manner of speech.

Asaresult, in adopting the challenged regulation, the federal appeal's court concluded that “the Town
has done no more than exercise its right to manage its property in the manner it deems desirable without
crossing the conditutiond line”

CONSISTENCY IN APPLICATION?

On gpped, the Knight had also argued that “the amended regulation has been applied so inconsistently
that it givesmunicipa officials unfettered discretion.”  1n support of their claim of selective enforcement,
“the Knights presented evidence of other unattended structures that have been seen on the Green since
the new regulation was adopted, e.g., bleachers and a platform truck were left on the Green prior to a
Patriots Day celebration, and a podium appeared on the Green some days prior to aMemoria Day
event.”

In addressing the issue of sdective enforcement, the federd apped's court acknowledged thet “a neutra
ordinance may violate the First Amendment if it invites uneven goplication.” However, under the
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circumstances of this case, the gppedl's court found no evidence that these structures were erected by
private parties. Moreover, the court noted that “the regulation was never intended to gpply to actions
by the Town itself,” only private parties. Further, the court found no evidence on the record that
“shows preferentia treatment in respect to any unattended structure erected by such a[private] party.”

Having determined that “the ban on unattended structuresis a content-neutrd restriction on the time,
place, and manner of speech, narrowly tailored to achieve a sgnificant governmenta interest and framed
S0 asto alow access to ample dternative avenues of communication,” the federa appedls court
affirmed the summary judgment in favor of the defendant Town of Lexington.



