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[Note: Attached opinion of the court has been edited and citations omitted.]

At issuein this case is whether the New Y ork City Council acted constitutionally in limiting the
types of bats high school age students use in competitive baseball games, and more particularly
by excluding the use of metal bats.

In Local Law 20 of 2007 (the "Bat Ordinance"), the New Y ork City Council determined the
kinds of bats students of high school age may use in competitive baseball games sponsored by
public or private schools in the City. In these contexts, the Bat Ordinance permits the use of only
(i) wood bats or (ii) wood laminated or wood composite bats that are approved by Mg or League
Baseball ("MLB"), pursuant to its official rules, for major league or minor league baseball play,
provided that no permitted bats can include any metal. See N.Y.C. Admin. Code § 10-165.

The plaintiffs, who include coaches and parents of New Y ork City high school baseballs players,
manufacturers of sporting goods, the National High School Baseball Coaches A ssociation, and
USA Baseball, an organization devoted to promoting amateur baseball in the United States, bring
this action to enjoin the enforcement of the Bat Ordinance.

The plaintiffs move simultaneously for summary judgment or, in the aternative, a preliminary
injunction to take effect in advance of September 1, 2007, the effective date of the Bat
Ordinance. They raise a host of arguments for why the Bat Ordinance should not stand, including
that it violates the due process and equal protection clauses of the federal and state constitutions,
that it is beyond the police power of the City, that it is an unconstitutional delegation of
lawmaking authority, and that it violates the dormant Commerce Clause.

The defendant, the City of New Y ork, has opposed those motions and moved for summary
judgment dismissing the Complaint because it claims as a matter of law the plaintiffs cannot
succeed on any of their claims. As explained below, the City Council could constitutionally
make the legidative choice that promoting the safety of high school age students in competitive
baseball games was more important than increasing the performance statistics of those players.

For the reasons stated below, the plaintiffs motion for summary judgment is denied and the
defendant's cross- motion for summary judgment dismissing the Complaint is granted. The
plaintiffs motion for a preliminary injunction is therefore denied.

The following facts relating to the City Council's decision to enact the Bat Ordinance are
undisputed unless otherwise noted.

On September 27, 2002, the New Y ork City Council held a public hearing relating to a hill
prohibiting the use of non-wood bats by minors in competitive baseball games. The Y outh
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Services Committee of the City Council held public hearings on a later bill that eventually
became the Bat Ordinance on October 23, 2006 and March 12, 2007. On March 12, 2007, the

Y outh Services Committee voted to recommend the bill to the full Council. On March 14, 2007,
the full Council adopted the bill by a vote of 40 to 6. On April 4, 2007, Mayor Michael
Bloomberg vetoed the bill, and on April 18, 2007 the Y outh Services Committee held an
additional public hearing. On April 23, 2007, the full Council overrode the Mayor's veto by a
vote of 41 to 4, and it thereby enacted the Bat Ordinance.

The Bat Ordinance amended title 10 of the New Y ork City Administrative Code by adding the
following section:

8§ 10-165 Prohibition of use of non-wood bats.

a. Definitions. When used herein, the following terms shall have the following
meanings.

1. "Competitive baseball game" shall mean any organized baseball game at which
a certified umpire officiates and which takes place in the city of New Y ork.

2. "High school age children” shall mean persons older than thirteen years of age,
but younger than eighteen years of age.

3. "School" shall mean any public or private school which includes any grade nine
through twelve and which is located in the city of New Y ork.

4. "Wood bat" shall mean any baseball bat constructed exclusively of wood or any
wood laminated or wood composite bat, which is approved by major league
baseball, pursuant to such organization's officia rules, for mgor league or minor
league baseball play; provided that such term shall not include any bat made in
whole or in part of metal, including, but not limited to, aluminum, magnesium,
scandium, titanium or any other alloy compound.

b. Only wood bats shall be used in any competitive baseball game in which high
school age children are participants and which involves the participation and/or
sponsorship of a school.

N.Y.C. Admin. Code 8§ 10-165.
The Declaration of legidative findings and intent approved as part of Local Law 20 states. "The
Council hereby finds that the use of nhon-wood bats poses an unacceptable risk of injury to
children, particularly those who play competitive high school baseball."
MLB only alows bats made from solid wood in its games, but it allows the use of composite

bats that it has evaluated and approved as comparable to "one-piece solid northern white ash
bats" in the Minor League short-season. ML B approves bats that have been scientifically
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evaluated by the University of Massachusetts Lowell Baseball Research Center. The testing
protocol includes tests for physical characteristics such as length, weight, barrel diameter, center
of gravity, and mass moment of inertia ("MOI"), vibration testing, batted-ball performance
testing including a test to determine the "Ball Exit Speed Ratio" ("BESR"), static strength and
flexural stiffness testing, and high-speed durability testing.

The legidlative record of the Bat Ordinance comprises approximately 3,500 pages of testimony,
statements, reports, and other documents. At the Y outh Services Committee hearings, the
Council heard testimony from parents, coaches and players relating to the risks of injuries
associated with the use of high-performing non-wood bats. A mother whose son was killed by a
ball struck by a nonrwood bat testified that "Brandon didn't have a chance. There was no way he
was ever going to react." A father whose son was serioudy injured by a ball struck by a non
wood bat testified that "he was struck by aline drive that | just barely seen the ball make contact
with the bat. . . . He had no time to react whatsoever."

At another hearing before the Y outh Services Committee, former Mets pitcher John Franco
testified that when he now throws at batting practices for some high school teams who use non
wood bats, "while the ball is just getting out of my hand, it's aready hitting the net, and | don't
even see it coming at me. It's dangerous. It's very, very dangerous. . . . I'm speaking from
someone who is standing on the mound for 22 years and | can see the difference.”

A coach at aNew York City high school testified that he did not perceive a difference in the
speed of balls struck by wood and metal bats, but that “[t]he difference isin awood bat thereis a
sweet spot that they cal, it's alittle area that when you hit the ball there, that's the best spot
where the ball is going to fly off the bat.”

With ametal bat, it's not going to go further, but there is more of an area where
you can hit it and you can get a base hit. So, in other words, you're making some
bad hitters into good hitters, because they have alarger areato hit with, but | do
not see any balls flying off the bat any quicker.

Currently, until the Bat Ordinance takes effect, high- school sponsored leaguesin New Y ork City
must use bats that meet standards adopted by the National Federation of High Schools
("NFHS"), which has adopted the same standards used by the National Collegiate Athletic
Association ("NCAA").

The Y outh Services Committee's Report on the Bat Ordinance, dated April 18, 2007 and issued
in advance of the vote to override the Mayor's veto, reviewed the NCAA's standards and the
decision- making process that led to their adoption. The Report describes how the NCAA adopted
bat performance standards to be effective in 1999 that, among other requirements, imposed a
maximum batted-ball exit velocity of 93 miles per hour.

The exit velocity limit was based on research suggesting that it takes 0.4 seconds on average for

a pitcher to react to a ball hit from home plate to the pitcher's mound, which the NCAA found
corresponded to a maximum exit velocity of 93 miles per hour. The Report notes that Easton
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Sports, Inc., a manufacturer of metal bats and a plaintiff in this action, filed a restraint-of-trade
lawsuit against the NCAA in 1998, and that in 1999 the NCAA's Executive Committee voted to
suspend the proposed regulation of nornrwood bats until further testing could be done.

The NCAA Executive Committee ultimately approved a batted-ball exit velocity limit of 97
miles per hour, among other requirements, which the Report stated "represents an about- face for
the NCAA Executive Committee,” and the Report notes that Easton Sports dropped its lawsuit.
The current exit speed test used by the NCAA, the BESR test, is the same test employed by
MLB. The Committee's Report indicates that the NCAA's current MOI requirement is not
comparable to the MOI of wood bats.

The plaintiffs submitted a declaration explaining that the original calculation of 93 miles per
hour was a miscalculation that did not take account of air resistance and that the NCAA
commissioned a scientific panel to guide the regulatory process and propose the current
standards.

The legidative record before the City Council also included several studies and reports that
explain the differences between wood and non-wood bats and that indicate that non-wood bats
that meet the current NCAA and NFHS standards can outperform wood bats. Several reports
refer to a number of ways in which nonwood bats can be engineered to increase their
performance, including adjustments to the MOI, the "trampoline” effect, and the "sweet spot.”
The record also included a report that stated wood composite bats are durable and cost-effective
and perform like pure wood bats.

The legidative record aso included evidence showing that severa local leagues, including the

Nassau Suffolk County Catholic High School Athletic Association, the Prospect Park Baseball

Association, and the Garden City Athletic Association, had recently switched to wood or wood
composite only policies.

The following facts about the characteristics of baseball bats are undisputed.

Baseball bats on the market are made of wood, composite, or metal material. Wood bats are
made from a piece of solid wood. Nor+wood bats make use of metal alloys and advanced
technology that can increase performance. Metal bats that meet NCAA and NFHS standards
have a "trampoline effect” that can affect performance, and the mass can be distributed closer to
the handle than in wood bats giving the nornrwood bats alower MOl and making them easier and
quicker to swing. Non-wood bats aso often have a larger "sweet spot,” which enables hitters to
make solid contact without perfectly centering the bat on the ball and thereby results in more
"offense.”

Some players have been either mortally or serioudly injured from a ball hit off a metal or

composite bat in competitive high school level baseball games. Players have dso been injured by
wood bats.
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The plaintiffs raise a variety of arguments for why the Bat Ordinance is unconstitutional under
the federal and New Y ork State constitutions and unauthorized under New Y ork law. Their
arguments center around an alleged deficiency of the City's primary stated justification for the
regulation--to protect high school age students from the risk of injury--when the plaintiffs assert
there is no empirical evidence to show that the regulation will meet any safety objective. The
City contends that each of these arguments fails as a matter of law and that the Court should
therefore grant summary judgment dismissing the Complaint. The plaintiffs arguments are
addressed in turn.

The plaintiffs first alege that the Bat Ordinance violates equal protection and due process rights
under the federal and New Y ork State constitutions and that it exceeds the City's police powers
under New York Genera City Law 8 20(13). The arguments are considered seriatim [i.e., one
after another] although the arguments and analysis are intertwined.

EQUAL PROTECTION

Where, as here, alaw does not interfere with a fundamental right or proceed along suspect lines,
the classification or distinction drawn by the law "cannot run afoul of the [United States
Constitution's] Equal Protection Clause if there is arational relationship between the disparity of
trestment and some legitimate government purpose.” This rational-basis review "is not a license
for courts to judge the wisdom, fairness, or logic of legidative choices." Moreover, the
legidature that created the classification "need not actually articulate at any time the purpose or
rationale supporting its classification,” and it has no obligation to produce evidence to sustain the
rationality of its classification

The classification must be upheld "if there is any reasonably conceivable state of facts that could
provide arational basis for the classification.” The party attacking the classification must
"negative every conceivable basis which might support it" to prevail. Finaly, aclassification
need not form a perfect fit between means and ends to satisfy rational-basis review. Where the
legislature engages in line drawing, "the precise coordinates of the resulting legislative judgment
[are] virtually unreviewable, since the legislature must be allowed leeway to approach a
perceived problem incrementally."

Asan initial matter, it is unclear what "classification” the plaintiffs raise that is subject to any
constitutional protection because they have not explained how the bar against the use of metal
and norrwood composite bats actually treats any entity or individual differently from others.

Setting aside this lack of clarity in the pleading, the plaintiffs alege that there is no scientific
evidence that metal or other non-wood bats create a higher risk of injury than wood bats, and
therefore the City Council's primary stated justification for the ordinance has no rational
underpinning. They further alege that no rational distinction exists between "wood laminate or
wood composite bats" that contain only small amounts of wood yet are allowed under the
ordinance if they are approved by MLB, and other composite bats that do not contain wood.
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For example, the plaintiffs make no suggestion that some manufacturers only produce nonwood
bats and would therefore be disadvantaged relative to wood bat producers. While a
discriminatory effect need not be expressed nakedly in the classification at issue, certainly the
plaintiffs must show some discriminatory effect on a person or entity the Constitution was
intended to protect, rather than an inanimate sporting good, in order to invoke the Equal
Protection Clause,

The equal protection guarantied by the constitution forbids the legislature to select a person,
natural or artificial, and impose upon him or it burdens and liabilities which are not cast upon
others similarly situated.

In so arguing, the plaintiffs seek to discount any possibility of enhanced risk due to batted-ball
exit speed in light of the current NCAA and NFHS guidelines that reduced norrwood bats' exit
speeds. The plaintiffs then attempt to place the evidentiary burden on the City to produce
scientific evidence that the current guidelines are insufficient to protect students. This entire
approach is wrong under rational basis review.

The City had arational basis for its distinction based upon the testimony and studies presented to
it even if its ultimate choice could be disputed. Moreover, it is unnecessary to focus only on exit
speeds, which the plaintiffs assert are now on arelative par between wood bats and metal and
composite bats, to see that arational basis exists for legidatively determining that metal and
composite bats could nonetheless result in an increased risk of injury to infielders from hard-
struck balls.

The plaintiffs suggest in their Complaint, and many of their declarants agree, that metal and
composite bats have larger "sweet spots' than traditional wood bats and therefore produce more
hits and greater offense. The bat manufacturers advertise their metal and composite bats as
having a "trampoline" effect, more "pop," larger "sweet spots,” and better performance than other
bats, and there is substantial evidence that it is these bats greater performance that makes them
attractive to coaches and players.

Even if the plaintiffs were correct that exit speeds for nonrwood bats are no greater than for
wood bats under the existing NCAA and NFHS regulations, it would be not only rational but
logical to conclude that a greater number of hard-struck balls flying through the infield, even at
the same exit speed, results in a greater chance that an infielder could be struck and injured. It is
indeed ironic that the plaintiffs would promote the use of nonwood bats to increase the batting
performance of hitters and yet seek to avoid the consequences of more balls hit at the playersin
the field.

The provisions of the Bat Ordinance appear to address this concern about injuries to infielders
from more frequent hard hits by limiting the bats to be used in New Y ork City high school
baseball games to those that perform the same as solid wood bats in order to limit the offensive
statistics to a safer level. The City accomplishes this limitation by incorporating MLB's
restrictions on composite bats and by disallowing all metal bats. The evidence shows that MLB's
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tests scrutinize more physical characteristics of the bat than the currently applicable testing
methods used by the NCAA and NFHS.

The plaintiffs repeatedly assert that because metal and composite bats can be calibrated to awide
range of specifications, it is unfair to say that all non-wood bats have larger sweet spots or other
high-performance characteristics. But this assertion cannot rebut the market reality, which the
plaintiffs submissions themselves admit, that many existing metal and composite bats do
produce more hits than wood bats.

In short, the judgment that high school baseball players safety is more important than higher
batting averages and more offense is a classic legidative judgmert that the City Council could
constitutionally make.

Because the Court has found that a conceivable rational relationship exists between the Bat
Ordinance and the legitimate purpose of public safety, it is not necessary to evauate the
suitability of the City Council's alternative stated purpose of protecting the "traditions and
integrity” of the game of baseball.

This rational link between a perceived danger and the Bat Ordinance distinguishes this case from
the federal Equal Protection decisions relied on by the plaintiffs, where the legislative
classifications bore no plausible relationship to a legitimate purpose.

The plaintiffs additional argument that there is no basis for distinguishing between non-wood
composites and wood composites or wood laminates also fails. The City Council may act
incrementally or draw the line imperfectly so long as there was, as the Court has concluded, a
conceivable rational connection between the classification drawn and a legitimate purpose. It is
no requirement of equal protection that al evils of the same genus be eradicated or none at all.

The City Council chose to make use of MLB's expertise in drawing the line to permit more than
pure wood bats. The line drawn does not arbitrarily include al wood composites and wood
laminates, but only those that satisfy MLB's performance criteria. Furthermore, record evidence
that was before the City Council suggests that existing wood composite bats are more durable
than wood bats but perform more similarly to wood bats than non-wood bats, which provides a
reasonable explanation for why the City could have drawn the line to include wood composite
bats at all.

Similarly, the plaintiffs suggestion that the City could achieve the same purpose in aless
restrictive way by imposing technical performance specifications on bats of all compositions,
rather than excluding all metal bats, is unavailing. The City need not adopt the least restrictive
aternative; it has wide latitude in formulating its legidative response to a legitimate perceived
problem.

Therefore, because arational basis exists for the City Council's classification and because this

Court should not second-guess the Council's legidative choices, the Court concludes as a matter
of law that no claim under the federal Equal Protection Clause lies. Similarly, because the New
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Y ork State Constitution's equal protection clause is "no broader in coverage than the Federa
provision,”, the Bat Ordinance does not violate the state equal protection clause for the reasons
already explained.

The plaintiffs arguments with respect to the federal Due Process Clause fare no better. The same
rational-basis standard of review described above applies to substantive due process clams
where, as here, the legidative act at issue does not impinge upon a fundamental right. The
plaintiffs claims under the federal Due Process Clause therefore fail as a matter of law for the
reasons stated above.

In connection with their state due process arguments, the plaintiffs also contend that the Bat
Ordinance exceeds the City's statutorily authorized police power. In particular, the plaintiffs
argue that the Bat Ordinance constitutes a "prohibition” rather than a mere "regulation,” and that
such a prohibition is beyond the City's power to "regulate and license occupations and
businesses' to "maintain order, enforce the laws, protect property and preserve and care for the
safety, health, comfort and general welfare of the inhabitants of the city and visitors thereto.”
N.Y. Gen. City Law § 20(13).

The City responds that its home rule and police powers are broader pursuant to Article X,
Section 2(c) of the New Y ork State Constitution New Y ork Home Rule Law 8 10(1)(a)(12), and
New York Genera City Law § 20(13) than the plaintiffs suggest. These provisions give the City
the power to enact laws for the "safety, hedlth, well-being, and welfare" of itsresidents. The City
asserts that the Bat Ordinance does not constitute a "prohibition” because it does not condemn all
use of nonwood bats. It bars their use in competitive high school baseball games, but not for
example in high school practices, junior high school games, "pick up" games, or youth league
games that are not school-sponsored.

The plaintiffs have failed to show that New Y ork's due process clause or its statutory grant of
police powers to the City of New Y ork require a more stringent analysis than an examination of
whether the legislation at issue bears a reasonable relationship to a legitimate purpose within the
City's police powers. Protecting persons of high school age from baseball injuries plainly falls
within the City's police power to protect its residents health and safety, and the Court has aready
concluded as a matter of law that the Bat Ordinance reasonably relates to this legislative purpose.

The City is therefore entitled to judgment dismissing the plaintiffs claims based upon the federal
and state equal protection and due process clauses and upon any lack of statutory authorization
for the City's action.

DELEGATION OF POWER

The plaintiffs next contend that the Bat Ordinance constitutes an unconstitutional delegation of
power to a non-state entity in violation of both federal and state due process requirements
because it incorporates the officia rules of a private body--Magjor League Baseball--to determine
which wood |laminate and wood composite bats are acceptable.
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The federal Due Process Clause limits the manner and extent to which a state legislature may
delegate legidlative authority to a private party. A legidative body may not constitutionally
delegate to private parties the power to determine the nature of rights to property without
supplying standards to guide the private parties discretion. Similarly, the New Y ork State
Constitution prohibits local legidative bodies acting under a statutory grant of power to
"relinquish legidlative functions to private individuals or to a private association or corporation”
unless "certain standards are created and the municipality continues to control the authority.”

The Bat Ordinance merely incorporates by reference a set of rules adopted by a private
organization with considerable expertise in evaluating the specifications of baseball bats. New
Y ork courts have distinguished the incorporation of professional standards and codes from the
kinds of delegations of sovereign or legidative functions that are impermissible under federal
and state constitutional law.

The Bat Ordinance's reliance on MLB's officia rulesis just the sort of incorporation by reference
of aprivate body's standards that raises no concernabout a deleggtion of legidative

responsibility or abdication of sovereign authority. The ordinance does not delegate to MLB the
responsibility to establish regulations for the City; rather, it adopts avery limited existing set of
standards to a specific type of product that the City has determined to regulate in specific
situations. The Bat Ordinance does not rely solely on MLB's guidance, because it limits bats
allowed under the MLB rules by further requiring that they be wood laminated or wood
composite and that they contain no metal. Moreover, the City retains the authority to modify or
repeal its ordinance, and therefore it has not delegated the MLB the power to set municipal law.

The plaintiffs also contend that the Bat Ordinance's reliance on MLB's regulations is problematic
because the ordinance would presumably incorporate any changes MLB makes to its official
rules. Any changes would be proscribed, of course, by the language of the Bat Ordinance which
limits the application of MLB's regulations (1) to wood laminated or wood composite bats, and
(2) to bats not containing metal.

There is no indication that MLB has made any dramatic change in its official rules with respect
to allowable bats, and the suggestion that such a change could affect the Bat Ordinance's
congtitutionality is therefore hypothetical, speculative, and not ripe for decision at thistime. The
legidlative adoption of MLB rulesto alimited set of circumstances is consistent with the cases
that have approved the incorporation of privately developed standards.

For these reasons, the City has shown as a matter of law that the Bat Ordinance does not
constitute an unconstitutional delegation of legisative power.

COMMERCE CLAUSE

The plaintiffs aso argue that the Bat Ordinance violates the dormant Commerce Clause because
they allege its burden on interstate commerce will outweigh its local benefit.
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A statute may violate the well-established “dormant” aspect of the Commerce Clause in one of
two ways: it may clearly discriminate against interstate commerce, in which case it is virtually
invalid per se, or even if it does not evince such discriminatory effect, it may till be
unconstitutional if it imposes a burden on interstate commerce incommensurate with the local
benefits secured.

The parties agree that only the second manner is implicated because the Bat Ordinance does not
clearly discriminate against interstate commerce.

The balancing test applied in the absence of a clearly discriminatory effect was stated as follows
by the Supreme Court in Pike v. Bruce Church, Inc., 397 U.S. 137, 142, 90 S. Ct. 844, 25 L. Ed.
2d 174 (1970):

Where the statute regulates even-handedly to effectuate a legitimate local public
interest, and its effects on interstate commerce are only incidental, it will be
upheld unless the burden imposed on such commerce is clearly excessivein
relation to the putative local benefits. If alegitimate local purpose is found, then
the question becomes one of degree. And the extent of the burden that will be
tolerated will of course depend on the nature of the local interest involved, and on
whether it could be promoted as well with a lesser impact on interstate activities.

To invoke the Pike test at al, however, it is necessary to determine whether any "incidenta”
burden on interstate commerce is aleged. In other words, the plaintiffs must show that the
ordinance imposes a "burden on interstate commerce that is qualitatively or quantitatively
different from that imposed on intrastate commerce."

As part of this showing, the plaintiffs must show that the ordinance has some effect on interstate
commerce. While their papers are not altogether clear on the point, it appears that the plaintiffs
contend the Bat Ordinance will affect the interstate commerce associated with travel by New
York City teams that wish to play games against teams outside the state, and by out-of-state
teams who wish to play games in the City.

In particular, the plaintiffs allege that New Y ork City teams playing interstate games will have to
decide whether to purchase additional metal or composite bats not permitted under the Bat
Ordinance but popular in other locations, which will impose additional costs, or to forego those
costs and play at a competitive disadvantage with wood bats. Similarly, the ordinance's
prohibition of metal and certain composite bats may deter out-of-state teams that wish to play in
New York. The plaintiffs assert that these effects will likely cause many teams to cancel their
interstate games, and may consequently reduce the exposure of New Y ork City high school
players to certain scouts that attend competitive interstate games.

These allegations of an impact on the number of interstate games played and on the interstate
travel of players and coaches who would play those games, while breathtakingly speculative,
raise at least a possibility of impact on interstate commerce within the meaning of the Commerce
Clause
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However, even accepting the plaintiffs speculation about a reduction in interstate games played,
these effects do not constitute a "burden on interstate commerce that is qualitatively or
quantitatively different from that imposed on intrastate commerce." The Court of Appeals for the
Second Circuit noted that it has recognized three circumstances where an "evenhanded"
regulation meets this test for an "incidental burden":

(1) when the regulation has a disparate impact on any non-local commercial
activity; (2) when the statute regulates commercial activity that takes place wholly
beyond the state's borders; and (3) when the challenged statute imposes a
regulatory requirement inconsistent with those of other states.

Of these circumstances, the plaintiffs only argue that the third applies.

None of these circumstances exists in this case. Even if the Bat Ordinance reduces the number of
interstate games played by City teams, there is no evidence to suggest that the impact in other
locales will be greater than in the City. The second circumstance plainly does not apply because
the ordinance limits its applicability to games played within the City. Finaly, the ordinance
cannot be considered inconsistent with regulations in neighboring states because there is no
evidence that any has enacted an incompatible regulation, or in fact any regulation relating to
baseball bats.

It is not enough to point to arisk of conflicting regulatory regimes in multiple states; there must
be an actual conflict between the challenged regulation and those in place in other states. No
regulation prevents New Y ork City high school players from playing with any typeof bats
outside New Y ork City, and there is no regulation outside New Y ork City that is inconsistent
with the Bat Ordinance in New Y ork City. The Court therefore concludes that the plaintiffs have
failed to show a cognizable "incidental burden™ sufficient to implicate the Pike test.

Because the Court of Appeals has expressed reluctance to find the above list of circumstances
exhaustive, however, it is appropriate to conduct an aternative analysis under the Pike test,
assuming the hypothesized reduction in interstate games engenders some differential burden. The
first step isto assess the weight of the burden imposed on interstate commerce.

In its reply, the City submitted a Reply Declaration by its counsel asserting that the number of
games New York City high school baseball teams play against out-of-state opponents is "de
minimis." The conclusion was based on data in an attached table obtained through internet
searches, from which counsal estimates that out- of-state games constituted 1.25% of all games
played by City high school in the spring of 2007.

The plaintiffs filed a motion to strike this Reply Declaration, attaching their own declaration
asserting that the City's data are inaccurate and based on incorrect assumptions and pointing out
specific schools whose out-of-state games were not tabulated. The plaintiffs object to the Reply
Declaration as hearsay offered without personal knowledge.
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The City responds that the contents of the websites it consulted could be reduced to admissible
form at trial or admitted under the residual hearsay exception. The City also notes that the
plaintiffs did not provide a better estimate of the number of out-of-state games and that the
plaintiffs only evidence on the subject in the record consists of a declaration stating that New
York City teams play "[d]ozens' of games against out- of-state teams.

There appears to be no question, even accepting the plaintiffs general assertion, that out-of-state
games constitute a very small minority of the games played by City high school teams, even if
the City's estimate is low.

The plaintiffs assert that it will be expensive for teams to acquire the bats necessary both to
comply with the Bat Ordinance and to compete out of state, but the record with respect to the
additional costs that will be imposed is noticeably thin. It is even less clear that teams who value
interstate play will forego out-of-state games for want of a set of additional bats. In any event,
there is no showing that the cancellation of some out-of-state games thet comprise arelatively
small portion of the schedule for New Y ork City teams and those they play is likely to have a
significant effect on interstate commerce.

On the other hand, the "putative local benefit" is weighty. The Bat Ordinance's legislative
purpose to protect the public health and safety is plainly alegitimate purpose, and one within the
traditional purview of municipal and state government. The protection of the health and safety of
high school age students is entitled to great weight. While the record does not include clear
empirical evidence showing that more serious injuries would occur without the ordinance, it is
the City's legidative assessment that the risk is too great.

In light of the minimal burden on interstate commerce that would result even taking the
plaintiffs rank speculation as true, no rationa jury could find that the burden imposed was
"clearly excessive" relative to the local benefit.

Finaly, the plaintiffs also move for a preliminary injunction in advance of the Bat Ordinance's
September 1, 2007 effective date. Because the Court has aready determined that each of the
plaintiffs claims fail as a matter of law, the Complaint is dismissed and the motion for a
preliminary injunction is denied as moot. The defendant's motion for summary judgment is
granted.
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