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AED NOT CUSTOMARY IN INDUSTRY AT TIME OF CARDIAC ARREST 

DeLIBERO v. Q CLUBS, INC. 
 

COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT 
956 So. 2d 1286; 2007 (Fla.App. 2007)  

June 6, 2007 
 
[Note: Attached opinion of the court has been edited and citations omitted.] 

Michael DeLibero, while exercising at the defendant's health club, suffered sudden cardiac 
arrest. Club employees called 911 and performed CPR, but the club did not have an automatic 
external defibrillator, which will deliver an electric shock to the heart. DeLibero survived, but 
suffered brain damage, and filed this suit against the club for negligently failing to have a 
defibrillator available. The plaintiffs appeal a defense verdict. 

An automatic external defibrillator (AED), is a battery operated device which contains a 
minicomputer programmed to detect a victim's heart rhythm and electropads to place on the 
person's chest. If the heart is in ventricular defibrillation, it tells the rescuer to press a button to 
deliver an electric shock to the heart. 

The first issue is whether the trial court erred in not instructing the jury that evidence of custom 
in the industry does not by itself establish a standard of care.  

Because what is usually done is merely some evidence of the standard of care, it is admissible for 
that limited purpose. Its admission, however, must be qualified by a cautionary instruction to the 
jury that the evidence does not by itself establish a standard of care.   
 
Plaintiff requested the following instruction:  
 

Evidence of what was usually done in the health club industry is not conclusive or 
controlling on the question of negligence and does not by itself establish a 
standard of care. It is only some evidence to be considered with all the evidence in 
determining what is reasonable. 

The evidence in this case did not require a cautionary instruction, because it did not amount to 
evidence of a custom or standard in the industry. The evidence in this case was that, at the time 
of this accident in 2000, AEDs were being considered, but there was no custom or standard of 
care as to whether a health club should or should not have an AED. 

If defendants had put on evidence that the standard or custom in the industry was not to have 
AEDs, we would agree with plaintiffs that the cautionary instruction should have been given. 
Under the circumstances in this case, however, where defendants did not assert that there was a 
custom or standard, the court did not err in refusing the requested instruction. 

Plaintiffs also argue that the trial court erred in enforcing the pretrial ruling, obtained by 
plaintiffs, that each side would be limited to one expert in each specialty. Plaintiffs' expert who 
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did testify, Dr. Kerber, a cardiologist and an expert as to the AED, testified as to the 
appropriateness of health clubs having AEDs. The court did not abuse its discretion in not 
permitting Dr. Van Camp, who was also a cardiologist, from testifying as an expert in sports 
medicine in health clubs. First, Dr. Van Camp was in the same specialty, cardiology, as Dr. 
Kerber; and second, the subject of his testimony was not unrelated to Dr. Kerber's testimony. 
Nor do we find merit in any of the other issues raised by plaintiffs. 

Affirmed. 
 


