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Minority Vote Dilution
An Overview

Chandler Davidson

Taylor, Texas, is a farming town of 10,000 people located near Austin. the state
capital. Twenty percent of its population is black. Another 17 pereent is Mexican

" American.

The town is in central Texas, not far enough south toward the Mexican bor-
der for its Chicanos to have caught the fever of militancy that radiated from Crys-
tal City through the medium of La Raza Unida party. Nor is it far enough cast for
its blacks to have shared the hopes of their race, in some of the Texas *"black
belt’* counties, of achieving political power through the mobilization of sheer
numbers. Nevertheless. in the 1960s leaders of both groups in Taylor dared hope
that the winds of change blowing across the South and Southwest after the passage
of the Voting Rights Act would kick up dust in their town. too,

Changes were desperately needed. As in most Texas cities. the minority pop-
ulation was socially and economically deprived. Its status could be traced directly
to historical and continuing discrimination by Anglos. including long exclusion
from meaningful political participation. The disabilities thus created resulted in
special needs that by any defensible theory of justice placed extraordinary obli-
gations on the city government.

Only in 1965 was the first minority person appointed (o a municipal board,
and he remained the sole minority representative into the 1970s. No blacks or
Mexican Americans had been appointed as city election officials. Most minority
employees on the city payroll held the least desirable, lowest paying jobs, and
none worked at city hall. The town's three housing projects in the 1960s were
totally segregated.

Officialdom’s neglect of minority neighborhoods was reflected in the poorly
maintained streets, the park that was ran-down, particularly compared to the An
glos’ park, and the city’s refusal to heed requests for increased recreational equip-
ment at the housing projects and for refurbishment of a neighborhood center. In
1961, minority spokesmen had asked for a fire station in their area—a request still
not acted on by 1982, although a substation was built in an Anglo neighborhood.
Serious allegations of police misconduct toward minorities were ignored by city
government.' _

In 1967, minority leaders decided to use the electoral system to help remedy
their problems. They pot together, black Baptists and brown Catholics, and agreed
that the arithmetic of the situation dictated unity in local elections. The newly formed
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ment, is also an indirect result of vote dilution. if electoral rules make it impos-
sible for minority-preferred candidates to win office, their number will gradually
decline, as it did in Taylor. N

Vote dilution, like the other major forms of vote discrimination, diminishes
the political power of a group. Unlike them, however, dilution can opc.rate even
when there are no barriers to casting a ballot, and when the group’s candidates are
able to run for office without hindrance. .

The essential characteristics of vote dilution are difficult to specify. In spite
of two decades of vote dilution litigation and a number of articles on the subject
in law reviews and other scholarly journals, no concise and comprchcnsi've defi-
nition has emerged. To be sure, there are several electoral mechanisms, dlscussc.d
below, that the courts have found to play a role in unlawful dilution under certain
circumstances. But because the dilutionary effect of the mechanisms is so closely
tied to the context in which they are used, no standard definition has been forth-
coming. ‘ o

What seems to be common to the various types of vote discrimination dealt

a( with by the authors of this book under the label Hilution)is a process whereby elec-

tion laws or practices, either singly or in concert, combine with systematic bloc
voting among an identifiable group to diminish the voting strcnglh of. at Icafst one
other group. Ethnic or racial minority vote dilution is a sp?c.lal‘case, in which the
voting strength of an ethnic or racial minority group is diminished or.calycelled out
by the bloc vote of the majority. In extreme cases, minority vote dl.lll-llon' res.ults
in the virtual exclusion of one or mote groups from meaningful participation in a
political system. o .

Four aspects of vote dilution should be mentioned at l!us.poml. Flrs.t. stu-
dents of the subject have stressed that the process by which dllullot.l occurs is sub-
tle, compared with some other forms of discrimination. A law slatm’g that a bIaFk
person’s vote must be weighted at half the value of a whitc. person’s V(Z(C.IS dis-
criminatory on its face, and if enforced. it would accor.npl!sh its dlscn.rf]ma!ory
purpose in a straightforward manner. In the case of ‘‘dilutionary |aws: fm.lhc
other hand, there is nothing in their wording to suggest that they are discrimina-
tory and, indeed, they are not in all situations. .

Second, dilution as it is discussed in the following pages is a group phenom-
enon. It occurs because the propensity of an identifiable group to vote as a bloc
waters down the voting strength of another identifiable group, under cenai'n con-
ditions. One individual acting alone could not dilute the vote of another individual
or of a group of individuals.

Third, dilution often operates to diminish a group’s potential voting strength

that derives from the group’s geographic concentration. This is most obvinu:sly
true for at-large elections and the various forms of dilution that fall undcr. the heading
of gerrymandering. The dilutionary process is thus often connected w,l'h what fhe
politiéal scientist Andrew Hacker once called ‘‘political cartography’'—drawing
or crasing electoral boundaries in ways that advantage one group at the expense
of another. .

Fourth, the diminished power resulting from vote dilution is not the result of
the behavior of the group whose votes are diluted. It is caused not by apathy,
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political ineptitude, or ignorance, but by faws or practices that operate in a dis-
criminatory fashion when combined with bloc voting by the majority. Some groups,
of course, may suffer diminished voting strength solely as a result of their own
shortcomings—their inability to unite behind a candidate. for example. To say that
a group’s votes are diluted, however, implies that the ineffectivencss of its ballots
_is beyond its control, and that the causes inhere in the larger political structure.

TYPES OF DILUTIONARY MECHANISMS

At-large Elections

The situation in Taylor illustrates the problem which minoritics face in an at-large
clection system. Most of the city's blacks and Mexican Americans are concen-
trated in a few neighborhoods, and in the city as a whole they are outnumbercd by
Anglos. If the city were divided into a number of voting districts, such that the
cthnic minorities constituted a majority in their districts. and if people were al-
lowed to vote only for a representative of their district. blacks and Mexican Amer-
icans in Taylor would have a fair chance to realize the full potential of their voting
strength, measured in this case by their ability to elect candidates of their choice
to the city commission. Such an arrangement is called a ward-based or single-
_member-district system. '

"~ But a different election method exists in Taylor. Instead of voting for candi-.
dates to represent single-member districts, the way Americans elect theis congress-
persons, for example, all voters in Taylor vote for all the elective positions. The
evidence strongly suggests that the vast majority of the blacks and Mexican Amer-
icans usually vote for one of the minority candidates, and that they turn out to vote
for them in unusual numbers. During the time period described previously there
was enough internal discipline that in most of the races contested by minority can-
didates, only one such minority candidate ran. so as not to split the minority vote.
But the Anglos bloc voted as well. Their votes went overwhelmingly to the Anglo
candidates. And as the Anglo electorate was much larger than the minority elec-
torate, their ballots deluged those of the ethnic minorities year after year. This is
at-large vote dilution at its most dramatic. The minority comnwmitics were effec- ]
tively denicd the presence on city commission of someone whom they had chosen
as their representative, and who was answerable to them. Milton Moris, in Chap-
ter 12, assesses the measurable results to minority groups of having their own rep-

resentatives in elective office. As one might expect, these results can be consid-
erable.

N

When courts have found illegal vote dilution to exist. they have typically or-

dered a &enedy . consisting of the creation of single-member districts. on the as-

sumption that if they are fairly drawn, they will greatly increase the chances of
minority groups to elect candidates of their choice. (By examining a wide variety
of evidence, George Korbel and 1 test this assumption in Chapter 4, and tind it 10

be correct. Alternatives to the single-member-district remedy are discussed by Ed-
ward Still in Chapter 11.)
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coalition put forward a personable candidate, Paul Sanchcz. to campaign for city
commissioncr. Sanchez was the first minority candidate ever to run for the office.
The elections were at large rather than district based. An Anglo candidate defeated
Sanchez. although Sanchez received the overwhelming majority of votes cast by
tlacks and Mexican Americans.

Three years later. another Chicano ventured forth, again with bi-ethnic back-
ing. Gumie Gonzales, who had spent time in the highly politicized climate of nearby
Austin, brought the first sophisticated political campaign to Taylor. Gonzales used
telephone banks, door-to-door canvassing, and the solicitation of endorsements from
most of the ethnic preachers and lay leaders in Taylor. He lost. In 1971, Tommie
Rivers, a black. ran and, by prior agreement, no Chicano entered the race. He
lost. In 1972 two Chicanos and a black ran. The voter tumout that year was the
largest in the city’s history up to that point. None of the three was elected.

tn 1974, another black ran unsuccessfully. Seven years passed without a mi-
nority candidate running for city commissioner. Tn 1981 Gumie Gonzales ran again.

Three posts were to be filled, and there were four candidates—Gonzales and three
Anglos. Gonzales came in fourth. Then. a week after the election, an incumbent
commissioner resigned, and his post was filled in a special election by another
Anglo. Had the incumbent resigned before the carlier election, Gonzales would
have won 2 seat. o

Between 1967 and 1974, voter tumout was 50 percent higher in contests where
minorities challenged whites than in those where only Anglos contended. By all
accounts. the minority community turned out in unprecedented numbers. But An-
glos—rallied by the local newspaper, whose special election-day editions hinted
ominously of heavy minority turnout—trooped to the polis as well.

After 1974, no Anglo candidates made overtures to the minority community.
No campaign promises in return for votes were made to its leaders. Blacks and
Chicanos were virtually excluded from the municipal political system. In the late
1970s. minority registration was low, and actual voter turnout, when compared to
Anglo rates, even lower. The winds of change seemed to have passed the city by.

Minority leaders, however, had filed a suit in the mid-1970s arguing that
Taylor’s at-large elections were unconstitutional because they were instrumental in
preventing minority voters from electing candidates of their choice. The suit had
just been put on the trial docket in the spring of 1980 when the Supreme Court
delivered its decision in City of Mobile v. Bolden.? in which such clection systems
were declared unconstitutional only if they were intentionally created to discrimi-
nate.

The decision presented serious problems to the plaintiffs in Taylor, whose at-
large system had been established in 1914. The files of the local newspaper only
went back 10 the 1930s, and official city documents relating to the charter revision
shed no light on the motives for the change. After much soul searching, the plain-

tiffs withdrew the suit, at the cost of three years of trial preparation, dashing the
minorities’ lingering hopes that the U.S. Constitution might provide them relief R

Minorities in other cities in the South and Southwest were in a comparable
situation in the wake of Bolden. After having won the franchise at great cost. blacks
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and Mexican Americans had discovered that it was a useless political tool in many
situations. The Supreme Court was now informing them that the Fifteenth Amend-
ment does not guarantee a group the right to cast an effective hallot, and the Four-
teenth Amendment does so only when it can be shown that election laws were
established purposely to abridge this right.

- The story of Taylor illustrates aspects of a phenomenon that scholars and ju-
rists refer to as vote dilution. It is one of three major types of electoral discrimi-
nation, in addition to disfranchisement and candidate diminution.

Disfranchisement prevents or discourages people from voting. This may be
accomplished directly by prohibiting persons belonging to a particular group from
casting a ballot, either by law or extralegally. In the antebellum period. in the
North as well as the South, all slaves and the vast majority of free people of color
were legally disfranchised. After Reconstruction, blacks were often prevented from
voting by force and violence.

Disfranchisement may also be accomplished indircctly by rules and practices

that on their face are not discriminatory but in fact discourage a group of potential
voters from casting a ballot. For example, around the turn of the century. literacy
tests, the poll tax, and similar measures removed most southern blacks from the
electorate.
) Today several practices still discourage minority groups from voting. They
!nclude purges of registration rolls;* changing polling places on short notice (or
without any notice at all);* the establishment of difficult registration procedures;”
decreasing the number of voting machines in minority areas:” and the threat of
reprisals.®

A‘ continujng pattern of vote dilution may also result in something fike dis-
fmnchlsemem(lf. after great effort, a minority group decides that the electoral
stmc.lurc prevents it from electing candidates of its choice. as in the casc of Tay-
lor, it may cease to vote. This decision may be based on a realistic assessment of
the ineffectiveness of the ballot.

A second form of discrimination, candidate diminution, occurs when candi-
dates representing the interests of a group of voters are prevented or discouraged

- from running. Even if a group is enfranchised, therefore, candidate diminution may

appreciably affect its voting strength. As with disfranchisement. minority groups
have been the major victims of this form of discrimination. Earlier in this contury
it was unthinkable for black candidates to run for office in the Somth. Given ﬂ.n:
prejudice of whites and the disfranchisement of blacks, a black candidate had no
chance of winning. More important, he was likely to encounter violence or threats
of violence to himself or his family.

Candidate diminution still exists today. Among the better known methads are
the .changing of governmental posts from elective to appointive ones when a ni-
nority candidate has a chance of winning elective office;® setting high filing and
bonding fees;'"® increasing the number of signatures required on qualifying peti-
lim.\s: manipulating qualifying deadtines: abolishing party primaries: ' and intimi-
dating and harassing candidates by threats, violence, cutting off credit, calling in
loans and mortgages, and firing them.'? Candidate diminution, like disfranchise-
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In a number of instances these groups have hand-picked a black or Mexican
American candidate as part of their slate, refusing to let minority voters have a
fair chance to participate in their decision. When this occurs, the slated minority
candidate typically is not popular in the minority community, and is chosen for
his docility rather than for his ability to effectively represent minority voters. Once
the slating group has installed him in office, he is pointed to as evidence that mi-
nority voters are represented by ‘‘one of their own,”" or that they have been able
to elect candidates of their choice. In some cases, this ploy seems to have been
instituted primarily to discourage threatened vote ditution lawsuits. It has met with
varied success on this score. I Zimmer v. McKeithen the Fifth Circuit declared,

{Wie cannot endorse the view that the success of black candidates at the polls neces-
sarily forecloses the possibility of dilution of the black vote. Such success might, on
occasion, be atiributable to the work of politicians, who, apprehending that the sup-
port of a black candidate would be politically expedient. campaign to insure his elec-
tion. Or such success might be attributable to political support motivated by different
considerations—namely that election of a black candidate will thwart successful chal-
lenges to clectoral schemes on dilution grounds. In either situation, a candidate could
be elected despite the relative political backwardness of black residents in the electoral
district. Were we to hold that 2 minority candidate’s success at the polls is conclusive
proof of a minority group’s access to the political process, we would merely he invit-
ing attempts to circumvent the Constitution. This we choose not to do. Instead. we
shall continue to require an independent consideration of the record. '

The role played by slating groups in four cities using at-large elections is ana-
tyzed by Luis Fraga and me in Chapter 6.

Gerrymandering

The boundaries of an entire political jurisdiction can be changed to exclude mi-
nority voters. This method is called the **Tuskegee gerrymander.”” after the city
of Tuskegee, Alabama. During the 1950s, when the civil rights movement was
raising the political consciousness of blacks throughout the South, the all-white
city council of Tuskegee redrew the city’s boundaries to exclude almost the entire
black population. which had comprised a majority of Tuskegee's citizenry. The
Supreme Court held this practice unconstitutional in Gomillion v. Lightfoor."!

A less extreme method is to deannex racially mixed areas of a city that con-
tain a larger percentage of minority residents than whites. More frequently, cities
annex disproportionately white areas or consolidate their population with that of
other cities so that the white percentage of the total population will be increased.
Atlthough there are legitimate reasons for annexation and consolidation, the ef-
fects—often intended—are to water down minority voting strength. This gerry-
mander can have invidious effects in at-large or district systems.

District gerrymandering consists in changing individual district boundaries to
decrease minority voting strength. Its use in the South partially explains why in
1981-82 the sbuthern congressional delegation, consisting of 108 representatives,
contained only two blacks although 20 percent of the region’s population was black.
Mississippi, Alabama, and Georgia, with black populations of 35 percent. 26 per-
cent, and 27 percent, respectively, had no black congresspersons among their twenty-
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two ‘rcprcscnlntivcs. In the five southwestern states of California, Arizona, New
Mexico, Colorado, and Texas, where most Mexican Americans reside (\nl;' four
of the area’s seventy-cight U.S. representatives (5 percent) were Hi;p-mic al-
lhongh. more than 17 percent of the population was. R
. Dls.iﬁtfl gerrymandering can be dilutive if the minority proportion is kept low
in all districts. If racially polarized voting exists, this strategy can prevent an
Tmority-b.ackcd candidates from winning. An aklternative is to *pack” the mil;ur)j
; );a\rr:::r: h|::r:r(|)cr (c»; :dgf’::/(c(:l‘smc(s. so they are deprived of the opportunity to clect
Both of these forms of gerrymandering can be accomplished with districts of
Fqual Populaliqn size. A third form involves creating unequally populated diqlr.ich
in w.hlch the one person, one vote requirement is violated. If the uverpup;:l'nc;!
districts end up containing a disproportionately large number of minoritics, l‘hcir

voling strength is difuted. (The complexities of dilutionar ing
scribed by Frank Parker in Chapter 5.) ! gC"Y'f‘ﬂ"('Cf'ng e de

THE THEORY OF THE SWING VOTE

It.should now be obvious that a white majority unwilling to share political power
w.'“? an ethnic minority has a panoply of weapons at its disposal. In many juris-
dlchfn?s s.everal are used simultaneously. For example, in Houston—the Iargc.sl
mumctytallly so far required to adopt single-member districts for having vinlalc‘d
the Voting Rights Act—an at-large system was combined with place voting and a
runoff rule until 1979. The city annexed white suburbs in 1977 and 1978!!\;/hich
led Io. a Justice Department objection. Before 1955, Houston had clcc(c.d three
councilpersons at large and five from districts, but the district boundaries were
gerrymandered so that blacks had little chance of election. The simultnne(;us use
of several dilutionary mechanisms decreases the likelihood that a candidat - pr

ferred by the minority community will win. e
3 It might be argued, however, that this arrangement does not preclude minor-
mc§ from exercising significant electoral influence. For is it not possible for a mi-
::?n;y bloc to determine election results even when its favored candidate cannot

in?
ocs lar:q;::'c': “:: this question is the familiar theory of the ‘(§w_ing“\\'(_»m‘.“ which

Thie minority vote is often decisive to electoral outcomes; or in other words

the votes cast by the minority community are necess

tory.

2. The winners are aware of the decisive role minorily votes pl
tory.

3. Qut o‘f gramud.e for their support, or a desire (0 win again in the future, the
victorious candidates are receptive to the wishes of the minority community.

The v.|c|oT|ous candidates therefore enact policies, once in office, that benefit
the minority community .

ary to the winners’ vic-

ayed in their vic-
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The Runoff Requirement

‘There are a varicty of rules which, used in conjunction f"“'f lh‘c at-large ':ysu:m.
add 1o its dilutionary impact. Because the at-large sys!cm.ls dilutionary u'mdr many
conditions. and because these auxiliary mechanisms derive n.mf:t of ‘thellr u;cm.?-
inatory force from accompanying a dilutionary at-large system, it is logical to classify
mem(;:cd ‘cl:;t::::cryi;‘:):cd_u_iji)lfj_r—eﬁﬁi??m?ﬁf. fn many .Iocalcs. panicularl'y in !her
South and Southwest, candidates are required to obtain an absolutc_majl(;rny :
votes (50 percent plus one) in order to wi|_\. rathc'r than a mere ;;‘Iurahly.' awr::e-
jority is not obtained, a runoff election is 'reqmred beh.ween the two n[: e
getters. This device. on its face, is dcmocrnuc.—fm ‘what is more an;;r(/v\prm :.;‘ 1“.“
requiring a majority of votes to win in a “ma]m-n'anan democracy’'? sa ;“ cr
of fact, however, only 20 percent of American c!ucs have a tun(.)lT reqmr'chmeu .S
Nor is a majority of the popular vote r_e:uired'm ?;:::al elections for the U.S.
i s, and most state and county offices. . . .
pns‘:;:cz;aﬁ;i‘;smmf f precludes the possibility ll'mt a minority candu:‘ate will
win office with a mere plurality if the white vnlc.spllts among several ot er cz:n-
didates. In that situation, the minority candidate is forced into a mnpﬂ'. agaxa i':
single white. behind whom the white voters can rally t? produce a majo'my. hite
officials in numerous instances have changed l-hc clection rules to rcqmr: an o
after a minority candiZate came close to winning—or actually won—under a pl
H 14

mmyTrl‘:clc;unu[f is most often encountered in an at-large sys_ten.u. but i‘( is som::—
times used in ward systems as well, where il can have a d||uhom‘ury |mpacl.ar:
1960. a biack minister in Slaton, Texas, won election to city council from a ::;ca
against five white opponents under a plurality rule. Had a runoff he?n re(:;. .e| .
the black minister would probably not have hecn.elsclcd. (Almost imme ;‘hci
afterwards. the council held a referendum on abolishing the ‘w?rd system. Drack
and Mexican American voters, the major supporters of the minister, were able
defeat the measure.)'*

Anti-singlc-shot Devices

-large system without a majority requirement, there are (yplcally sev-

Ic':a: spc‘:l: :‘nlgrgove);nmcm body to be filled by' an election, and canflndzl\::es g)(ra ::l
the seats compete against each other. Those with t.hc most votes win. d.c(;r‘ oy
ple. if five seats on a school board are up for election, and twenty can du ates
clare, each voter has five votes, and the top five vole-g'e.tters are declare.d m;\’rc\:rsé
This system enables a minority group to *‘single-shot. _Thc group dcu‘e'::h ldoi:q
the election to vote only for one or a few preferred candl.datcs. and to wit or i i.‘
remaining votes. This procedure has the effect of a w?lghtcd vote syi;?(;";c 0
deprives other candidates of votes relative to the group's preferred candi :mc e

By single-shot voting, minority groups have been able Panly loro;/‘:r.c e th
disadvantages of the at-large system, and elect some candld'alc.s oI th (:‘r cr “M.'
Responding to this strategy, white tawmakers have passed anti-single-shot o
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slute’* ordinances. invalidating hallots on which the voter has not marked all the
choices to which he or she is entitled.

Another device that has the same effect is the place voting system, which
also operates to prevent single-shot voting in an at-large context. Place voting re-
quires the candidates to declare for'a **place™ on the ballot. such as Place 12
3, and so forth. (An equivalent arrangement is a rule requiring candidates to *‘rep-
resent’’ a particular geographic area of the city. but to be voted on at large.) The
essence of the place system as an anti-single-shot device is that it gives the voter
only one vote to cast per candidate per place.

The effectiveness of the single-shot procedure results from the voter's ability
not only to cast a vote for his preferred candidate. but to withhold onc or more
votes from that candidate’s competitors. By limiting all voters to one vote per place.
the place system destroys the voter's ability to withhold votes from his candidate s
competition;

Proponents of the place system justify it as a means of focusing the electo-
rate’s attention on individual candidates or issues. by breaking one big contest among
all candidates into scveral smaller contests. 1t is easier-—so their argument gocs—
for the voters to leam about candidates and issues in these “‘mini-contests.”" | know
of no scholarly evidence that the place system accomplishes its ostensible purpose.
On the other hand. there. is ample evidence that it has purposely and successfully
been implemented to preclude single-shot voting by minorities.' From the view-
point of racist officials, it also has the advantage of being less obviously discrim-
inatory than the anti-single-shot law.

A third barricr to single-shot voting is staggered terms, which is a variant of
the place system. Instead of holding all elections the same year, a jurisdiction may
stagger them, usually over a two- or three-year period. In the extreme case. elec-
tions can be staggered so that only one position per year is filled, thus eliminating

the possibility of a voter's both casting a vote and withholding a votc, inasmuch
as he is only allotted one vote to cast.

Decreasing the Size of the Governmental Body

The actual number of seats on a body such as a council or school board affects
the possibility of minority electoral success.'” In a single-member-district system,
decreasing the number of scats can decrease the number—and the percentage—of
districts that a minority group can elect candidates from. In either single-member-
district or at-large systems white voters appear to be more likely to vote for a mi-

nority group’s candidate when he or she will be one among many on a govern-
mental body than when one among few.

Exclusive Slating Groups

In many areas a dominant nominating or slating group controls access to elective
office. When it operates in a system that dilutes the votes of

a role in pempetuating dilution, by contributing to the illusion
exists.

minoritics, it can play
that dilution no longes
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vices. For example. fourteen were attempis to institute the place system, staggered
terms, candidate residency requirements, or anti-single-shot laws. Twelve would
have created multimember districts; three, runoff elections; fiftecn, ditutionary an-
nexations; and two, gerrymanders.'

Although numerous discriminatory responses to increased minority voling were
successfully countered under the Voting Rights Act, others have succeeded for a
variety of reasons. Changes in voting procedures are not always submitted to the
Justice Department as required by law.>? For example, the Alabama legislature
passed at least ninety acts dealing with voting in 1975, but thirty-eight were never
submitted for preclearance.’® When submissions are made by white officials, mi-
nority volers in some communities are ignorant of their right to voice their con-
cerns about the impact of the proposed changes. and, consequently, the Justice
Department may approve them without full knowledge of the facts.™ Even when
submissions are made and objected (0. the dilutionary measures are somelimes still
implemented. In Mississippi, Georgia, and South Carolina, several jurisdictions
whose voting changes were objected to by the Justice Department simply ignored
the objections until litigation forced them to obey the faw. "

In summary, the history of white response to minority enfranchisement—both
after the Civil War and World War 1i—points to the likelihood that dilutionary de-
vices are concentrated in the southern tier of states. Runoff elections seem to be
more prevalent in the South.* The place system as well is apparently most wide-
spread in that region.*” While the number of cities with at-large elections has grown
nationwide over the past thirty years, the West and the South still have a slightly
higher percentage of cities employing this method.*

Consequently, it is not surprising to find that blacks are most severely under-
represented on city councils in the South. and Hispanics in the South and West. "
The evidence is overwhelming that this undemrepresentation in the two regions with
the highest concentrations of blacks and Mexican Americans, respectively. is pri-
marily the result of dilutionary laws combined with whitc bloc voting. The aboli-
tion of dilutionary faws is almost always accompanied by a sharp increase in elected
minority officials.*

After hundreds of years of slavery and a century of subordination in a racial
caste system, blacks in the southem states covered continuously by the Voting Rights
Act since 1965 still account for a miniscule proportion of elected officials. in 1980,
of 32.977 elective positions in these seven states (Alabama, Georgia, Louisiana,
Mississippi. North Carolina. South Carofina, and Virginia) only 1,830 (5.6 per-
cent) were occupicd by blacks, and the propostional increase since 1965 had begun
to taper off by the mid-1970s.4! The total population of these states is 25.8 percent
black. In the words of the Joint Center for Political Studies, which tabulates the
number of black elected officials, *‘unfavorable electoral arrangements like at-large
clections and some racial gerrymandering are major obstacles to further rapid gains
by blacks in winning elective office in the South.** 42

If 5.6 percent of the elected officials in these seven states is black, compared
with 25.8 percent of the population, then about one-fifth as many blacks hold of-
fice as would be likely in a nonracist society. Suppose that the shoe were on the
other foot: the proportion of white officials were reduced to only one-fifth the number
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Table 1-1.  Blacks as percentage of population and elected officials in southern siates
covered under the preclenrance provisions of the Voting Rights Act, July 1980

Population Elected u“icj:uls
percent black ) Black officials
— s'f"“. L o '.‘”*0 ) Total officials Ny Percent of total
Alabama 25.6 4.151 8 5.7
Georgia 26.8 6.660 249 37
Louisiana 294 4.710 163 137
Mississippi 35.2 5.2 187 7.3
North Carolina' 224 5.295 247 4.7
South Carolina 30.4 3,225 218 7.4
Texas 12.0 24,728 196 0R
Virginia 18.9 1041 124 4.1

'sSlalcwillc.«-lx-li;. mcimiu‘!{z the fuﬂy connties su'bi{-cl o ﬁcci&mnm‘t.

ource:  U.S. Commission on Civil Rights, The Voting Rights Act: Unfidfitled Goals ( i
» ! ' 3 : v (1 g
edition). Washington. 13.C.. U.S. Guvernment Printing Office. 1981, p. 31 e Cpeseint

that one would expect on the basis of their population percentage. The proportion
of white officials would drop from the present 94.4 pescent to about 15 percem.
Surely" whites in that instance would interpret this as massive and intolerable ex-
clusion.

In the eight Southern states now covered under the preclearance provision of
the Voting Rights Act, the black poputation in 1980 ranged from 12.0 pereent in
Texas to 35.2 percent in Mississippi. (See Table 1-1.) The highest percentage of
black officials was 7.7 in Louisiana, which had a total black population of 294
percent.

The situation of Mexican Americans in the Southwest is comparible to that
of blacks in the South. They have historically been the victims of violence. state-
sanctioned segregation in schools and housing, Jim Crow practices, and job dis-
crimination. Today they are still widely excluded from effective political partici-
pation. Of all persons who served as members of Texas city councils from 1968
to 1978, less than 6 percent were Mexican Americans, although Texas had a Spanish-
origin population of 21 percent in 1980. In South Texas, where Mexican Ameri-
cans comprise a majority of the population, 31.7 percent of city council members
during this period belonged to that ethnic group. In reporting these figures. the
Tex?s Advisory Committce to the U.S. Commission on Civil Rights remarked,
"It is significant . . . that cven today 179 (RY.6 pereent) of the 214 Eaper cities
in Texas have at-large clections for city council, "’

:rh:: figures in Table 1-2 reveal the sharp underrepresentation of Hispanics in
.elecnve office, compared to their percentage of the population, in 1979-80. Only
in Arizona did the percentage of Hispanic officials come anywhere close to the
percentage of the Hispanic population. In Texas and California, Hispanics were
underrepresented by a factor of about three.

The underrepresentation of blacks and Hispanics is obscured by the occa-
sional election of a minority mayor in a large city, which is often interpreted as a
straw in the wind. Reactions to Henry Cisneros® success in San Antonio, Maynard
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The first assumption is by no means necessarily com:ct,l In Housmn: b|ack‘s
in recent ycars have constituted about a quarter of lhf: population, and in cuy.clct-
tions their turnout rate has been similar to that of whites. Yet the margin of victory
between 1955 and 1975 among winning council candidates undc.r'lhc at-larpe sys-
tem was typically so great that the black vote, cven.whcn .umhed. was able to
affect the outcome of only four council races out of eighty-cight. Inlmher wu.rds:
the black voters could have stayed home in cighly-fmllf races, and ||: the whites
voting pattemns had remained unchanged, the same candld.atcs Yvould stilt .have hce:
elected. Between 1955 and 1981 in Abilene. Texas—a cn)"wnh a com.hmed hlnc.
and Mexican American population of about 18 percent during this permd: the mi-
nority bloc under the most optimistic assumptions co.uld h:we.made the dlffert':nc'e
in election outcomes for only fifteen of sixty-eight winners. Since 1970. the city’s
minorities could have affected the outcome in only three (}I’ twenty-eight cases.

Further, in many instances, it is impossible for the winners to know precisely
the extent of their minority support. In many smaller jurisdictions all voters cast
their ballot in a single precinct. A postelection scientific sample survey may be
required to determine how the various ethnic groups voted. In .othcr cases, ex-
treme racial heterogeneity of voting precincts may increase the difficulty of deter-

ini inority support through an analysis of voting returns. ‘
“““"‘év::‘ Whﬂy! lhspt?rst two Essumptions about the sw.ing vole are correct, win-
ning candidates do natalways pay attention to minority interests after the clection.
The reason is that white votes also *‘made a difference.". because they, too, were
necessary if not sufficient for victory. Indeed. more white votes may have he?t:
cast for the winning candidate than black votes. Thus, \.vhcrc there |s‘stmng racia
polarization, the postclection pressure from white consmuctfts of a wmncr_m:\y' be
strong enough to minimize or nullify minority pressure on him. In recent city clcc-
tions in Mobile, Alabama, for example, two commissioners who could not have
won without black votes specifically disavowed the notion that blacks had been
““decisive’’ in their election.”® .

dcc;n summary, the swing vote thcory may somc.limcs apply. But whcr.c mmlur-
ity voters have yet to clect candidates of their choice, and where lhe' racufl polar-
ization of attitudes is intense, the swing vote will p.mha'hly not pn?vulc. mm(m!lc;
much leverage. Under these circumstances, the lpmomy population is cxc.:h;‘de(
from meaningful political participation. Allhm‘lgh its members possess .the right to
vote, they remain outsiders, unable to use their votes to bargain effectively.

THE GEOGRAPHY OF DILUTION

The history of the adoption of dilutionary practices suggests that .lhey are. most
often found in the South and Southwest, the arcas of the cqun('ry with the hlghes:
proportion of blacks and Hispanics, respectively. (Texas, with its large number '(:

both minorities, is part of both the South—as a former Confederate state—and the
50““;:":;: )postbcllum South, as J. Morgan Kousser relates in Chapter 2, al-lz;irge
city elections **clearly motivated by racial purposes’’ appeared as early as the first
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elections in which blacks were allowed to vote. Atlanta adopted them in 1868.
Other citics followed suit. Racial gerrymandering was also widespread then,
were numerous other discriminatory devices.

At-large elections and small clective governing bodies were an intepral fea
ture of the city commission form of government and usually characterized the city -
manager forin as well. Both types of ‘“‘reform™ government were first imple-
mented in the South and widely adopted elsewhere during the Progressive Era
(1893-1917).2' The place voting system was introduced in Texas as a feature of
the Terrell Election Law of 1905—the state’s major disfranchising legiskation.
The Terrell Law, whose ostensible purpose was to *‘purify the ballot.”" codified
the laws governing the newly instituted poll tax and legalized use of the white
primary. It was widely hailed at the time as *‘progressive legistation.

Although the Progressive movement is still portrayed in many civics text-
books as motivated by high-minded “‘good government'* reformers. many of the
changes in election rules were aimed at diminishing the clowt of the working classes
and ethnic and political minorities, and they usually had that effect.* As C. Vann
Woodward has noted. the leaders of Progressivism in the South were also at the
forefront of the disfranchising movement.24

Although Progressives often adopted dilutionary measures after distranchis-
ing legislation had been passed in the southern states. it would be a mistake 10
infer, as the Supreme Court did in Bolden, that these measures were therefore not
racially motivated. “‘In fact,”” writes Kousser, *‘throughout the South. whites in

the “progressive era’ feared that their ‘solution’ to the *Negro problem’ might un-
ravel.”

as

Charles Beard. the noted contemporary historian and political scicntist, stated
in his 1912 textbook on municipal government that clection at barge **substantially
excludes minority representation.’” 2* Nonetheless its adoption has continued to the
present. The risc of the civil rights movement following World War 11, and the
increasing enfranchisement of blacks and Mexican Americans in the 1960s. inten-
sified its adoption atong with other dilutionary devices. Scholars of southern pol-
itics remarked on the shift from wards to districtwide elections at the time. as did
the U.S. Commission on Civil Rights.?® One of the more extreme instances of this
response occurred in Georgia. From 1964, on the eve of passage of the Voting
Rights Act—which gave blacks in that state the right to vote on a mass scale for
the first time since Reconstruction—to 1975, twenty county governments and county
boards of education switched from district to at-large clections.”” Earlier, in 1964,
the Georgia legislature had instituted majority vote and place requirements for all
at-large county commission elections in the state.?® In its first session following !
passage of the Voting Rights Act, the Mississippi legislature enacted laws requir-
ing and allowing members of county boards of supervisors and county school hoands,
previously elected by wards, to be elected at large.?® In Texas. legistation passed
in the 1950s and 1960s allowed hundreds of school districts to adopt the place
system for the first time.*

In Alabama, the Justice Department objected to seventy-one proposed changes
in election procedures or voting-related matters between 1969 and 1980 on the
grounds that they discriminated against minorities. Most involved ditutionary de-
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1975 Section 5 applied to all or part of twenty-two statezﬂ. as n‘does to-
day. l|3lyhas been interpreted broadly to cover all proposed changes in elcc:mt; sla(::"
including relatively minor oncs. Between 1965 and 1982 appmxtm:(;e );’ : .'.ion_
voting changes were submitted for preclearance, a‘nd 8|§ were fou ob__;ccﬁ“m
able, many because they were dilutionary .*? Georgia rece.wcd the most o Je; . h.
(226), followed by Louisiana (136) and Texas (130), which ha!s bccr;‘ c«wi ) Z
Section 5 only since 1975.% These statistics suggest that Section 5 has g ay'eimi_
significant role in curtailing attempts at dilution and other forms of vote disc
"3"0%“” are three serious limitations to Section 5 as a weapon for aﬂack:‘ng d:—
fution. however. First, it does not apply to the entire pmled Slzftes. Seco: ;.\,/og:
ing laws and practices adopted prior to the act, or prior to various ]llﬂ:‘ ic u(;L
inclusion under Section 5, are not subject to chalienge unless lhcy_wcrc fc:r a:\gc
in ways that render them discriminatory still—raflcr_lhe fncl wcnl. into e ;c‘ when

For example, suppose that a redistricting in a .cny diluted minority ;1 es vhen
it was implemented in 1960, and it continues to dilute them today. S.o ong ;n‘
boundaries remain in effect, and no attempts are made by local officials to ‘angcs:
the current electoral arrangements, minority group members cannot use Section
ilutionary gerrymander.

* Ch:!l'\:ntghirtih?i::\;::‘tion (?; ge:gon 5 can be illuslrat?d by ca.rrying 1!!: gerry:;\aw
der example a step further. Suppose that today the city ofﬁcl.als (!em.de 1o re Dr:e»:
the 1960 district boundaries, with the effect that they are su.ll dslutmnary. s
Section 5 require that the new districts be drawn so that m.momy votes are :::
longer diluted? Or does it just require that the new boundaries not cause grea

LD "
d"u"'(l,;c‘h;:p‘r::\(e)k::g:reli.in Beer v. United States, held that a redistricting plan
that is not actually *‘retrogressive’” in its impact on minorit'y v‘otin‘g‘ sh'engldh' do:s
not violate Section 5 unless it otherwise violates the Cons'lltutlon.‘ Accor mrg o
one student of the law, the retrogression test **has the serious cnnscqucnc:- o' rel
warding those jurisdictions with a history of lh.c worst dilution of 3!ack e.eilnrian
strength.”"3 The exact scope of the Beer rule is not always clear,’ espc;u: ym_
light of the 1982 amendments to the Voting Righ.ts Act, but to the cxl;nt t 'a n:c "
edies to dilutionary changes allowed underdSecllon S are subject to the retrogres

i tion 5's cutting edge is blunted. 5

- ::::ai:: of these Iimilga!ions. many discriminal'or).' p'ra?hccs cmfld (Tnly :ee
challenged prior to 1982 through lawsuits in focal Junsdlcl'mns as vt(')lannbgmt he
Fourteenth and Fifteenth Amendments. This route was fomcstmes eff:clwe, “.’
one experienced civil rights lawyer described the situation, *‘It has also !mwfn )
be burdensome and time consuming, and results have often been inconsistent an

sl 87

cm“';lc burden for plaintiffs in these suits was never easy. in ‘.Vhi_le v, R;ﬂe;ster.
decided in 1973, the Supreme Court held that a successful constitutional challenge
must provide:

evidence to support findings that the political processcs Icnding to nnq\inmio’:\ ar.»d

clection were not cqually open to participation by the gzug_ in «:\:eshn:i—c-ilp::c |::
ity than did other residents in the district to pa

rrnemb?‘rf hz_yd less ngm y

— 4 sn alans taniclatnee nf their chaice
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Zimmer v. McKeithen, a circuit court opinion following White, said that un-
constitutional dilution could be demonstrated by proving a number of different facts,
such as a history of official discrimination, a low proportion of minority group
members elected to office, depressed sociocconomic status of minoritics, clected
officials” lack of responsiveness to the needs of a minority group. a majority vote
requirement, lack of access to candidate slating, anti-single-shot requirements, large
district size, a tenuous state policy favoring at-large voting. or the absence of places
(numbered posts) designated by geographic area.® No single factor or specific
subgroup could in itself be determinative of a constitutional violation. the court
said. Each trial judge would have to assess the ““totality of circumstances and

- reach a conclusion after considering all evidence.

- Obviously, the Zimmer ruling gave much discretion to the courts in deciding
dilution cases. It also placed a great burden on plaintiffs, who had no way of knowing
which of the ‘‘Zimmer factors™ would turn out to be most important: conse-
quently, they had to collect evidence that addressed each one of them. Plaintiffs®
lawyers and experts—sociologists, historians, political scientists, and statisti-
cians—were sometimes forced to spend literally thousands of hours accumulating
data.

In 1980, the Supreme Court's Bolden decision changed what had been a for-
midable burden of proof for plaintiffs to an impossible onc in many instances.

Blacks in Mobile, Alabama. had sued the three-man city commission in 1975,
charging that the at-large system in place since 1911 unconstitutionally diluted their
vote. In a city that was one-third black, none had been able to win election to the
commission, which was perceived by plaintiffs as unresponsive to the neceds of the
black community. The trial court, applying the Zimmer standards, decided in fa-
vor of the plaintiffs. The Fifth Circuit Court of Appeals sustained the triad court’s
decision, but the Supreme Court reversed it. In a sharply divided opinion, a plu-
rality of justices held that the Fifteenth Amendment guarantces only the right to
register and vote; it does not protect against dilution. The Fourteenth Amendment,
on the other hand. only protects against dilution when it can be shown that the
diluting mechanism was adopted for racially discriminatory purposes. The pres-
ence of the Zimmer factors, the court held. was insufficient to prove such pur-
poses. The case was remanded to the Mobile court. which had the task of ascer-
taining whether the voting system was adopted or maintained “‘in part ‘because
of.” not merely ‘in spite of,” " its adverse racial effects.® In 1982—scven years
after the suit was originally heard—the Mobile court once more found in the plain-
tiffs* favor, after listening to historians discuss cvents in the ninetcenth and twen
teth centuries leading to the adoption of the city's commission form of govern-
ment in 1911,

The new trial alone took 6,000 hours of lawyers" time. along with 7,000 for
researchers and expert witnesses; cost $120.000 not counting lawyers’ fees; and
lasted two and a half weeks, during which the most minute change in city govern-
ment from 1819 to the present was explored.®! (The complex racial forces behind
Mobile's at-large system are described in Chapter 3 by Peyton McCrary. a histo-
vian in the case.)

The Mobile plaintiffs were more fortunate than many. Their efforts were fi-
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Table 1-2. Hispanics as percentage of population and elected officials, by state,
19791980

Elecied officials

Popu!}:!ion i Hispanic officials
t Hispanic _
State petcen‘ 98(?'“ Total officials Number Percent of total
Atizona ) 62 1.547 208 12 . z
California’ 19.2 1.';3‘: ‘:3(2) 5:5

do? 1.7 34
g::::: " 2.0 14,880 933 7________{»_._3 o

TS1atewide data, including the three counties subject !|n preclearance.

2 i i i county subject to preclearance. X .

'sf'ﬂf:’ mUd;“C:\xm::mo:: Civit aighl’:f The Voring Rights Act: Unfulfilled Goals (Typescript
cdition). Washington, D.C.. U.S. Govemment Printing Office. 1981. p. 38.

Jackson's and then Ajdrew Young's in Atlanta, .Emes‘( Morial’s |In Ne‘w 0:::an:o
and Richard Arrington's in Birmingham cxe.mphfy lh}s pattern. t is tempting
infer from their election that dilutionary batriers are dl.'mppcarmg.r S
But these are the exceptions that prove the rule. In each of the cas ‘nju.
mentioned, the city’s minority populali:n was ne.:nr 50 [:!ci:'cac‘:t;):::i ."c‘:n::::u;, ! z'n
i s were needed to put the minority candida .
fhcd\:yt‘:::c]avc(::on became mayor (':f Atlanta i.n 1974, “F city was ove|r f() p:’r(c‘:n;
black. When Ernest Morial, in 1978, and Richard Arrington, a.ycnr ?cr."c o e
mayor's post, New Orleans and Birmingham had 'blz?ck [m;?um;;t:s o mt(" y i“. "
45 and 55 percent, respectively. Henry Cisne:'os victory in | occu
. L . ol
o "’;"I‘r:: ?;:S: I::dzor:cu(::“::e“ll':zs\‘:\: :vC:i!e bloc voting against minori(?' can-
didates is so intense in the South and :coml?wes.: that :‘:\“ E:t':;n::lgl:cr'g:"::;?:‘::g
ion is typically necessary for the minority co f s
Sm‘z:?)?cck“n)g:r al-)l’argc conditions. In 1981, f?r c‘xample. twenty zl:g‘:'(';)(m):; l::‘ld
nicipalitics had black mayors. Except for Bmmngham. (p?p. 1:‘“0“ fr.“m
Prichard (39,541), these were small towns or hamlctf. ranging in p(:ip\tl)| on from
95 to 11,028. In only one—Franklin, with a Popu!atmn of 133—di ;::1 :k ke
up less than one-half the total. In the remaining mneteen..!he av;cragc.n .A ‘ah[;( “|:a
ulation was 82 percent.** Of the 147 black el.cf:led t:ounml mem r;lt vt
municipalities in 1981, two-thirds were in cities with a majumzd rac \'::(a?d g‘
tion.** and some of the remaining black council mcmbcn were elec;‘ ;o:;\ mh“;c.“
Although most of the elected minority qﬂicmls in the South an ‘m(:i' m;"
appear to be from jurisdictions that are heavily black or brown.'z:) :|n mcrcy con
centration does not always lead to minority representation. Ip e e
seventy-six Alabama towns between 25 and S0 percent black in w;gl " g(,‘ r.‘
sat on city council. There were another twcnly-f(?ur towns bqwcf,,n |~ 1:1 ' “',,:,e
cent black without any black councit teprcse.mmmn whzus«.)evcr. nmex 'n:cm ©
were 109 school districts in 1980 with a Chicano popu:?lmn a{mx:c h _pcd e
which no Chicano held an elective school board post.'? In Mississippt, eig

twenty-two predominantly black counties had no black representation on their county -

isors i : jority on such boards in only
rds of supervisors in 1981; blacks made up 2 majori .
?:: (:f Othe :‘\enenlyotwo."‘ While the lower median age of blacks and Mexican
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Americans, combined with their typically lower tumout rates, may account for part
of this underrepresentation. vote dilution is probably the main culprit,

When minorities are faced with almost total exclusion from the ordinary
channels of political participation and deprived of any alternative means of exert-
ing influence, their voter turnout and candidacy rates tend to drop.*® in Abilene.
Texas, minority candidates first ran for municipal office in 1970, In spite of sev-
eral tries during the decade. none was able to win election without the endorse-
ment of a powerful slating group dominated by the white Anglo business **estab-
lishment.”” By 1979, the black and brown communitics had virtually stopped
participating in elcctoral politics. In city council elections that year, only seventy-
six Mexican Americans and thirty-one blacks voted, out of a minority population
of approximately 19,000.%

The case of Abilene points up a particularly disturbing development. In southern
and southwestemn communities, the passage of the Voting Rights Act brought about
an initial surge of political participation by minorities, many of whom were able
for the first time in their lives to overcome barriers (o the voting and registration
process. Dilution, however. has convinced newly enfranchised voters that the old

system of racial dominance is stili in place. Minorities can now vote—they just
cannot cast an effective vote.

PROSPECTS FOR THE FUTURE

The future of vote dilution remains unscttled. While Yocal minority leaders, aftor.
neys, concerned citizens and national civil rights groups have worked diligently
since the 1960s to eradicate it. conservative officials have attempted to maintain
the status quo.

The three weapons available to minorities belore July of 1982, when the Vot
ing Rights Act was significantly amended, were the Fourteenth and Fifteenth
Amendments to the Constitution, and Scction 5 of the Voting Rights Act. (Scetion
2 of the act made illega! the denial or abridgement of the right of any United States
citizen to vote on account of race. color, or inclusion in a minority language group.
1t also allowed citizens to challenge discriminatory faws or practices in federal court.
However, proving vote dilution under Section 2, modelied after the Fifteenth
Amendment, was equivalent to proving it under the Constitution.)

Section 5 was (and remains) by far the cheapest and casiest Way to attack
dilution. It gives the attorney gencral or the United States District Court for the
District of Columbia the authority to review proposed clectoral changes in covered
jurisdictions, and cither to disallow those which are discriminatory or to require
other changes thal compensate for their effects. Section 5 is especially important
because, in the words of civil rights attomey Barbara Phillips, it provides **a quick.
efficient way to halt new efforts in covered jurisdictions to discriminate against
minority voters.”"*' lts usefulness is analyzed in Chapter 8 by Lani Guinier and
former Assistant Attorney General for Civil Rights Drew Days. Problems with its

enforcement are addressed in Chapter 9 by Howard Ball, Dale Krane and Thomas
P. Lauth.
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creature. lts enforcement strategies are inextricably linked to the president’s policy
priorities. Aggressive enforcement of Section 5, the most efficient way to fight
new efforts 1o dilute votes in covered jurisdictions, depends on the enthusiasm and
commitment of those charged with the duty of safeguarding minority vsxing rights—
the Attorney General and the Assistant Attorney General for Civil Rights. N

This truth has never been more obvious than during the Reagan administra--
tion. whose wide-ranging assault on the institutions created over the past qua_ncr
century to secure the rights of minorities in the United States has been devastating.
The failure of Assistant Attorney General William Bradford Reynolds to nggres-
sively enforce voting rights is particularly noteworthy. A review by the Waslm'\g-
ton Council of Lawyers of the Justice Department’s Section 5 enfou'cen.\em during
Reagan's first twenty months in office concluded that *‘the difference in the level
of activity is startling. . . . The [Voting] Section has simply not ca!mcd out the
bipartisan commitment to vigorous enforcement of voting rights which has char-
acterized its own past activities.'* > At this writing, the federal courts have struck
down as dilutionary several redistricting plans—including one involving congres-
sional districts—that Reynolds had approved under Section 5.

It would be a mistake to minimize the future potential of Sections 2 and 5 of
the Voting Rights Act. as well as the Fourteenth and Fificenth Amendments, as
levers to pry open the tightly shut political systems of the South a-md So.uthwesf.
Yet the history of racial minorities in America, and in those areas in pam.cular. is
a troubling reminder of the the skill, the resourcefulness, the fierce tenac“y. and,
above all, the patience of privileged groups in fighting to uphold the social and
political structures that guarantee their dominance.
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abled historians to be hired to research in detail t.hc city's past. 11\c Just.nse ?je
riment entered an amicus brief on behalf of plaintiffs, and brought its consi en:) >

'r,casourccs to their aid. In addition, much had been written f’" Alaban.m| and Mol a'; :

by historians, and relevant issues of newspapers and archival material were av

l : .- . .

ohle The problems facing phaintiffs in Taylor, Texas, dc;c‘r,lbec':l‘e nts the b':eglzl::ﬁ
i i f those engendered by the Supre

f this essay, were far more typical o ; he .

:ccision in golden. Their legal aid lawyers were working on a '"“_“ﬂ: budge.l.l:jg

relevant historical writings on the city existed. And thc key archiva ;nalcm; s "

including the back issues of the newspaper—were missing. Frank Par cr;da eal

ing voting rights attomey, succinctly assessed the implications of the Bolden rul-

ing in such jurisdictidns: o

f a* i " victims of discriminatory taws must resort to cvi-

:I: e ;?t::l‘:fn:f\:h;“;t‘r’l‘s agn?!egval scholars have called ‘inferences, suspuclons,_
mgc ?Iikclihoods' of discriminatory intent. Here, jud%es T{;tqn:cn:ll]); :::::sr::,:' h:cor;:
i sly, on what constitutes sufficient prool. n stices )
llmc":eﬁg;:\:‘o:: lybc Mobile case itself were unable to agree on the proper Icg:l s|::e
g:erd for proving discriminatory intent. And il a majority of the Ju:hccs :;:lm ::g i
on how discriminatory intent is to be proved, how does anyone know s
quired?"?

Bolden was decided some two years before the Voling. Rights Act’s ';0;‘(;:;
manent features, including Section 5, were scheduted ;0 expire in (;A“\:eg'::s:oosecﬁm.‘
ivil ri bby for an amendm
ly 1981, civil rights forces had begun to 1o i
g{):al:nz act—a permanent feature—that would overcome the burden of proving
i '. . » .
"“enThc amendment would render illegal any electoral device whosc intent or re
sult denied or abridged the voting rights of racial or Iangu;fe t?nl\ggl;cs}"mn“:upi:
matives overwhelmingly passed it in .Seplcm T O - Ar
z::::\‘;iitial opposition by President Reagan, his attorney general, William l;rench
Sn;i(h and Judiciary Committee Chairman Strom Thurmond of South Cf"f; u'\a}.“z:
simila} bill was passed by the Senate in the summer of 1982, after the civi n{g s
iobby in a compromise with opponents of the measure, agrec: lof a h.\‘/:':n(y-t ':v:;
: i t features of the act instead of making thos
et e House bi d. The result was a strengthened
rmanent, as the House bill had proposed. The ¢ s :
f\‘l:::::;slricghts Act that should overcome the difficulties imposed by Bnh.hn. (Ar
mand Derfner provides in Chapter 7 an insider's account of events leading up to
SS f the amendment.) )
e p;i::)gzl;;s after the president signed the extension of t‘he act, the Suprcfnc
Court, in Rogers v. Lodge ** eased the evidentiary standards in Bnldnf for prnwtl.g'
in!cnl‘m discriminate. In a six to three decision, the court rulc.d that cm:umst:m'lm
evidence, rather than a so-called smoking gun, was sufficient l(? pro.\n;1 ‘m ;:ﬁ
tional dilution in cases where unconstitutional abridgement of voting rights was
a“cge\;il.hilc these developments were applauded by foes of dilution,b:t;ey (Lid’::)'l'
: to the status quo betore Bo
sent a major step forward so much as a return . quot
:a‘:lnbcen rend:red, for the language of White and Zimmer on evidentiary standards
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had been incorporated into the revision of Section 2 or figured prominently in its
legislative history.

To civil rights lawyers familiar with the difficulties of proving dilution even
under the the more lenient Zimmer standards, this was hardly a cause for rejoic-
ing. The requircment that the courts address_the *“totality of circumstances®* still
necessitates collecting and analyzing great quantities of data to prove not only the
existence of diminished voting power as a result of dilwtionary taws and racial
bloc voting—what seems to many observers to be the core clements in a dilution
case—but also the local history of race relations in a community. the sociocco-
nomic status of minorities compared with the majority. governmental nonrespon-
siveness in numerous areas of city services, the existence of unfair slating proup
practices, and patterns of election finance and campaign practices, among other
things. Furthermore, the lack of guidance by the wording of the new Section 2 or
by the courts on the relative importance of these complex factors continues to make
any court challenge based on Section 2 an arduous, expensive. time-consuming.

" and ultimately risky enterprise.

What is badly necded, as James Blacksher and Larry Menelee arpue in Chap-
ter 10, is a much narrower set of evidentiary standards of ditution. which a) in the
name of faimess conform in simplicity to the criteria of proof required in Revnolds
v. Sims,* the major vote dilution case of the 1960s: b) are easily applied: and ¢)
accord far less discretion to trial judges than does the *“totality of circumstances'*
criterion.

This may sound tike a tail order, if not a utopian one. But the carefully rea-
soned and elegant analysis of Blacksher and Menefee. phaintiffs® counset in Bol-
den and its companion school board case, leads to an alternative standard of proof
for unconstitutionat dilution in cases that involve at-large elections which. if ac-
cepted, might well achieve all three goals. It is impossible to summarize their ar
gument briefly here, but the essence of the proposal is worth quoting in full:

An at-large election scheme for a state or local multirepresentative body is unconsti-

tutional where jurisdiction-wide clections permit a bloc-voting majority. over a suh.

stantial period of time, consistently 1o defeat candidates publicly identificd with the

interests of and supporicd by a politically cohesive. geographically insutar racial or
ethnic minority group.

1t appears unlikely that the Supreme Court will be inclined to give this alter-
native serious consideration. If, against all odds, it were to do so. it is not clear
how it would reconcile its intent standard enunciated in both Bolden and Rogers
with what, in the Blacksher-Menefee formulation, is clearly a results standard. (On
the other hand. Blacksher and Menefee demonstrate that the new intent standard.
which the court is now requiring of minority plaintiffs, conflicts with the results
standard of Reynolds, where whites—including suburban Mobitians —were the
plaintiffs. So the court’s problem is not whether but how to resolve the inconsis-
tencies the intent standard has given rise to0.) In the absence of a constitutional
solution, Section 2's *‘totality of circumstances’” criterion will continuc to render
vote dilution litigation expensive and inefficient.

What are the prospects for the future effectiveness of Section 57 Perhaps even
more than the courts, the Justice Department is in significant respects a political
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